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NOTARY’S CONTRACT RECEIVE LESS THAN LEGAL 
FEES FOR PROTESTING PAPER ILLEGAL AND VOID 


contract between bank and its notary, which the notary 
agrees protest paper for the bank and receive compensation 
less than the amount protest fees fixed statute, illegal. 
contract does not prevent the notary from subsequently recovering 
from the bank the balance fees due him. 

The reason for this that notary public officer. And 
whereby public officer agrees receive for his official 
services sum less than the compensation fixed statute contrary 
publie policy and void. 

this kind, however, where the entire compensation 
paid the notary, employee the bank, fixed certain 
percentage the protest fees earned him, proper that the 
notary should account for, part his compensation, the amount 
paid him, the desk room, supplies and telephone services furnished 
and the bonus received him common with other employees 
the bank. 

These rules were recently applied the Supreme Court 

appeared that the plaintiff was one two notaries employed 
the bank protest commercial paper for the bank its 
was employed from October 1911, 
December 31, 1918. devoted his time exclusively this work and 
the work was done the premises the bank, which furnished 
the notary everything used his notarial work, except his official seal. 

Before entering the bank’s services this capacity, entered 
into contract with the bank, which the bank agreed pay him 
124 per cent all protest fees received commercial paper 
protested the bank, whether protested the plaintiff notary 
some other notary. the bank employed two notaries protesting 
its paper, the plaintiff received, compensation, what amounted 
approximately one-quarter the notarial fees paper protested 
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him personally. The other notary received the same compensation. 

Twice each month, the bank had settlement with the notary and 
these executed receipt releasing the bank from all 
claims, consideration the bank’s agreeing employ him 
perform like service the same compensation for the next succeeding 
one-half month. These receipts were similar form and recited that 
the notary had received from the bank: 


the respective dates below indicated, the sums due 
full payment and satisfaction for all services rendered 
for said bank and all claims may have ever had against 
and such dates; and consideration the 
agreement said bank continue its employ the same 
compensation for the next succeeding half month, perform 
like services those heretofore performed me, and for other 
good and valuable considerations, hereby release and discharge 
said bank from all claims and demands every kind nature 
which had might have against and said 
dates, and hereby assign, transfer and set over said bank all 
sums money now due owing from said bank for fees 
earned notary public the half month the 
respective dates set opposite name.’’ 


action the notary recover the balance notarial fees, 
which claimed due him, judgment was given favor the 
bank. This judgment now reversed the Supreme Court. The 
following paragraphs, quoted from the court’s opinion, which the 
notary referred the appellant and the bank referred 
the appellee, set forth the grounds upon which the court held the 
tract illegal and the notary entitled recover: 

law the world. Pierce Indseth, 106 Sup. Ct. 418, 
Ed. 254. The fees his office are fixed statute. Stat. 
53, 28. The appellant’s employment the appellee was for 
the rendering official services, and rendered other services. 
The amount which was entitled for such services was fixed 
statute, and the amount collected for those services was received the 
appellee. This amount belonged the appellant. the appellee 
retained the greater part the money for itself. 

proposition that contract whereby public whose 
compensation fixed statute agrees for his official services 
something different from that provided statute contrary 
policy and void seems well supported authority well 
hofer Hogan, 142 Iowa 321, 120 659, Am. St. Rep. 418, 
Ann. Cas. 1073; Gallaher City Neb. 339, 
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505; Abbott Hayes County, Neb. 729, 111 780; Ohio Nat. 
Bank Hopkins, App. 146. The compensation public official 
for the performance his official duties not matter for 
trade, for bargaining for favoritism. Every person for whom such 
services are rendered entitled receive them the 
Official morality and public policy alike prohibit the undermining 
the servee permitting officers make merchandise their 
official services. The appellee has not contested this proposition, but 
insists that not involved the case. bases its defense upon the 
proposition that fees salary which have been earned may assigned, 
the officer may waive his claim them estop himself from. 
ing them. The appellant admits that officer may assign fees which 
have been earned, but insists that this proposition not involved 
the case. The question first importance determined, therefore, 
the effect the written instruments executed semimonthly the 
appellant during the time his employment the bank. their 
face each receipt and release the appellee from all claims and 
the appellee all sums money due from the 
appellee for fees earned notary public the half month preceding 
the particular date. The consideration the release and assignment 
stated the agreement the appellee continue the appellant 
its employ the same compensation the next half 
month perform like services those theretofore performed, and for 
other good and valuable considerations. There doubt about the 
compensation the appellant. the time each one the instru- 
ments was signed received one-eighth all the protest fees received 
the appellee all commercial paper protested the bank. That was 
his agreed compensation during all the time was the appellee’s 
employ. The appellee regarded him only employee, whom 
salary fixed percentage his legal fees was paid, and whom 
place work was assigned, supplies were 
furnished, and bonus was paid other employees. For the value 
these things proper that should account part his 
compensation, but the whole matter fixing his compensation for 
official services private contract when had already been fixed 
law was public policy and the contract was therefore void. 
may true, appellee’s counsel state, that the appellant received 
the full consideration for which contracted—all bargained for— 
but the policy the law forbids the appellant and the appellee 
bargain about this subject-matter. not case several promises 
promise several things which the lawful can separated 
from the unlawful, but the whole contract unlawful. 
consideration for the release and assignment was the illegal 
continue the appellant’s employment the same compensation, 
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and that contract was illegal toto and void. The appellant could 
not insist upon its performance, and was not bound it. 

appellant’s suit not based upon this contract. makes 
elaim under it, and not essential any part his case. His 
elaim for money received the appellee his use. His services 
were rendered the request the appellee, which collected from its 
correspondents the amount his fees, and for these fees 
sues. The appellee claims that the semimonthly releases and assign- 
ments were illegal the parties are pari delicto, and the law will 
not aid either, but will leave them where finds them. The doctrine 
does not apply this case, for the test for whether 
not the objection that the plaintiff and defendant were pari delicto 
ean sustained considering whether the plaintiff can make out 
his case otherwise than through the medium and the aid the 
illegal transaction which was himself party. Broom’s Legal 
Maxims, 567; Ohio Nat. Bank Hopkins, supra. 

argued that the appellee gave the appellant the commercial 
paper protest only because the contract; that the fees collected, 
after paying the appellant his proportion, became part the assets 
the appellee, were credited its profit and loss account, and 
formed basis for declaring dividends; that these things would not 
have but for the contract, and that they constitute estoppel 
against the appellant, whose acquiescence the semimonthly settle- 
ments was relied and acted upon the bank. There was estoppel. 
The contract was illegal, and could not become legal long contin- 
uance acquiescence frequent renewal. The violation 
policy did not cease violation because its frequent 
occurrence. Not only was the contract the appellant illegal, but the 
appellee knew was illegal, and spite such knowledge renewed 
twice month for several years. 

for the appellant say that the appellant assigned the 
appellee the fees and salary had earned the prior time had 
been employed the appellee and the appellee re-employed him 
reliance upon this assignment. Why was such taken give the 
appellant’s employment this form—a new employment every two 
weeks? That not the usual method employment the service 
banks. The appellant was employed every two weeks the same 
which was not the compensation fixed law. The 
fact that every two weeks amount which was less than 
the amount due him and without consideration other than another 
employment, void because based upon the same illegal 
consideration, could not estop him from claiming the remainder 
the amount due. 

semimonthly settlements between the parties did not amount 
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waiver appellant estoppel against him, for the receipt 
part the amount due him not satisfaction the whole debt, 
unless made and received upon new and lawful consideration.’’ 


APPLICATION DEPOSIT COMMISSION AGENT 
AGENT’S DEBT 


Where bank depositor owes money his bank and has 
general deposit the bank funds belonging him, the bank has 
right apply such deposit the satisfaction the debt. This 
right the part bank generally referred banker’s 
lien. 

But, the deposit made for special purpose, consists 
money held the depositor trust capacity, the deposit cannot 
applied the depositor’s debt. 

most states, held that, where the deposit consists money 
held the depositor trust must shown that the 
bank had notice these order deprive the 
right applying the deposit the depositor’s individual debt. 
not required, however, that the bank should have actual notice the 
trust character the deposit. there are present, 
which should have indicated the bank that the funds deposited did 
not belong the depositor his individual right, that sufficient 
and the bank will required hold the funds for the benefit their 
rightful owner. 

These rules were applied recent decision the Supreme Court 
Iowa, Cable Iowa State Savings Bank, which will found among 
the legal decisions this issue. The particularly interesting 
that shows what circumstances will put bank upon inquiry 
the ownership funds deposited with one its consumers. 

The facts show that the plaintiff shipped cattle commission 
company Sioux City with instructions sell the cattle and send 
the proceeds the same bank Hudson, South Dakota. The 
commission company sold the cattle, receiving payment check, 
which deposited its own account the defendant bank. then 
drew check against this account for the net proceeds the sale and 
sent the bank Hudson, directed. Upon presentment this 
check, payment was refused because insufficient funds. Instead 
paying the check, the defendant bank applied the deposit certain 
items indebtedness, which claimed were due from the 
commission company. 

was held that, under the circumstances, the bank had right 
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make this application the deposit. was put upon notice 
the ownership the deposit because knew the nature the 
business which the commission company was engaged 
deposits the commission company consisted largely the proceeds 
sold commission, which proceeds, outside commission 
charges, belonged the principals for whom the company acted. The 
circumstances, which were deemed sufficient put the bank upon notice 
and deprive its right exercise its banker’s lien, are set forth 
the following paragraph, quoted from the opinion: 


the various facts and and the 
reasonable drawn therefrom, may observed 
that the bank knew that the Ward Commission Company were 
not buyers live stock, but simply consignees and factors; that 
the president the defendant bank several years prior the 
time question was stockholder the commission company, 
and knew its method doing business; that the bank knew that 
the moneys received the commission company account 
sales right belong their consignors and that 
the amount, number, and character the items deposit was 
the bank, and that knew was chargeable with 
the knowledge the fact that the consignors were confiding 
the commission company the very nature the business 
transacted. With these and other matters resting actual 
imputable knowledge, the bank the proceeds the sale 
the eattle, and with showing equitable considerations 
appropriated the proceeds the plaintiff’s property dis- 
charge obligation owing the factor the bank. Equity 
forbids the upholding such transaction, and demands that 
the bank receiving from the commission company payment 
debt from itself moneys, which must have known 
chargeable with knowing were the proceeds property 
received from the factor’s consignor and principal, account 
that the moneys received and appropriated.’’ 


THE ROMANCE AND TRAGEDY BANKING 


Mr. Thomas Kane has written unusual book, which has 
been given the well selected title Romance and Tragedy 
The book essentially different from any volume deal- 
ing with American banking that has come our attention. 

highly entertaining narrative moving, even sensational. 
events, connected with the development and supervision the national 


*THE ROMANCE AND TRAGEDY BANKING, 
New York: The Bankers Publishing Co. 
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banking system. The book replete with incidents, connected with the 
Currency Bureau, some widely heralded the press when they 
occurred and others teld here for the first time. 

from the time the adoption the original National Bank 
1863. writing his book, Mr. Kane has had the peculiar advantage 
having been witness to, participant in, most the events, 
which writes. has been associated with the Bureau, 
more generally known the Office the Comptroller the 
since 1886 and has held the office Deputy Comptroller since 1899. 

The book provides most agreeable method thorough 
knowledge the laws pertaining banking and following the course 
their development. 

have always known, for instance, that there was nothing 
illegal drawing check upon bank for sum less than $1.00. But 
were never quite able understand why the question the 
validity such check keeps repeatedly coming up. seems, 
that shortly after the Civil War amendment was passed the 
Act July 17, 1862, making penal offense ‘‘to make, issue, 
circulate, pay any note, check, memorandum, token other obliga- 
tion for less sum than one dollar, intended money, 

The object this statute was prevent certain Southern States 
and corporations from issuing certificates the form bank notes. 
provision writes Mr. Kane, ‘‘was brought prominently 
into notice its re-enactment the codification the criminal 
statutes the United States, approved March 1909, and gave rise 
the impression that was new legislation, and that ordinary 
bank check issued payment for sum money less than one dollar 
was prohibited this Act. The Treasury Department, reply 
numerous inquiries the subject, advised correspondents that had 
always been held the department that this law did not apply 
bank checks, for the reason that bank check order banker 
pay particular sum money and not designed 
substitute for money, and therefore the issuing checks for any 
amount, however small, was not conflict with this statute.’’ 

another part his book, Mr. Kane refers the Quaker directors 
national bank Pennsylvania, who qualified their affirmation not 
violate the law adding these words the limit 
bank loans,’’ and illustrates the conception entertained many bank- 
ers the seriousness. and importance the provisions the 
National Bank Act the following 


one oceasion prominent member Congress, who was 
that time president national bank, called the Comp- 
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troller’s office for conference regard several excessive loans 
that had been made his bank with his knowledge and consent. 
These loans had been freely the Comptroller and 
their reduction the legal limit was insisted upon. 
took exception the criticisms the ground that the loans 
were considered perfectly safe, all such loans are claimed 
be, and addition were well secured. contended that they 
were the very best loans the bank and that was necessary 
for his bank extend the accommodation order retain 
the business these customers. The attention this law maker 
was called the fact that following his election director 
each year had taken oath that would not violate 
knowingly permit violated any the provisions the 
national banking laws. admitted that these loans exceeded 
the legal limit and that they were made violation law with 
his knowledge and approval, and answer inquiry 
how reconciled himself with his conscience thus deliberately 
violating the law, replied, after some hesitation, that ‘he 
had not considered the matter that light before.’ was 
told that Congress made the laws and that was the sworn 
duty the Comptroller enforce observance them 
without exception, and that the Comptroller had power 
waive provision the statute relieve absolve him 
from the obligation his oath office. finally declared 
that would have the loans reduced the limit and that 
thereafter while was president the bank would not make 
permit made any loan excess the legal limit.’’ 


The book ‘makes appeal the portrayals character which 
gives well its narrative events. has many stories tell 
men inside and outside the Comptroller’s office who played 
more less important part during the formative period American 
banking. Among others, relates incident concerning prominent 
congressman from the West who called upon the Deputy Comptroller, 
with two his constituents, for the purpose having him reconsider 
his action refusing approve the title First National for 
bank which the constituents proposed organize their home town. 
the course his argument, said the Deputy: ‘‘Now have 
been Congress and around Washington long enough know that 
man who has been the service the Bureau long you have, 
and who occupies the position that you has great deal 
say the determination these questions, and,’’ said, ‘‘you can 
get this title you will.’’ said further, ‘‘I cannot tell you how 
much means secure this title for these gentlemen,’’ and 
you will help get for them shall appreciate very 
much and will not forget you.’’ 

The Deputy explained him that, under ruling the office, 
the title asked for was not available. The Congressman thereupon 


took the matter the Comptroller and his claim was here likewise 
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rejected. Upon leaving the office, faced the Deputy, and, with 
his arm outstretched full length and his finger pointing, said: And 
blame you for what happened subsequently, Mr. Kane 


writes: 


for the the time this occurrence the 
estimates for appropriations for the Currency Bureau for the 
following year had been submitted the Appropriations 
Committee, which this Congressman was prominent member. 
These estimates contained recommendation from the Secretary 
the Treasury and the Comptroller the for in- 
crease the salary the Deputy Comptroller $500 per 
annum. The Deputy Comptroller realized that denying 
this Congressman the request had persistently made 
him that had jeopardized his chances for securing the increase 
salary that had been recommended, but nevertheless 
conscientiously discharged his duty without regard its effect 
upon himself. 
inerease salary was not allowed that year, nor for 
the two three following years, although had been recom- 
mended each succeeding year, and was not until after the 
Congressman left the Appropriations Committee that the in- 
crease was 


These few excerpts, selected random, serve illustrate the 
intensely interesting character this unusual story. 


BANK PURCHASING NOTE SIGNED AGENT WITHOUT 
AUTHORITY 


Just how careful bank has purchasing commercial paper 
brought out recent South Dakota decision, State Bank 
Alcester Weeks, published among the legal decisions this issue. 

The note question was signed the defendant, and 
was payable the order the Midland Packing Company. 
plaintiff bank purchased the note good faith from the payee’s agent, 
who indorsed the following manner: ‘‘Midland Packing Com- 
pany, without recourse us. Per Wm. Colby, Agt.’’ 

Before taking the note, the bank apparently wrote the payee 
inquiring the authority its agent, Colby, indorse. 
reply its inquiry, received letter, signed the treasurer 
the payee corporation, stating that Colby and certain other agent, 
authority indorse notes signing ‘Midland Packing Com- 
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pany, without recourse,’ upon notes made payable Midland Packing 
Company, for drafts, certificates deposit checks made payable 
Midland Packing Company. All agents engaged the sale stock 
are authorized.’’ 

action, brought the bank against the defendant maker 
the note, the maker set the defense that the note had been obtained 
from him fraud. And was conceded that such was the fact. 

answer this, the bank contended that was holder due 
course, and such entitled enforce the note against the maker, 
his defense against the payee. There was nothing 
the opinion indicating that the bank was not holder due course 
claimed. 

The defendant’s answer this contention was that the bank failed 
establish indorsement the note the payee’s agent 
was made with proper authority. The question presented the 
was whether the letter, above quoted from, established such authority. 
was held that this letter was not admissible show authority 
the part the agent. may have been that the treasurer the 
had the power authorize agents indorse commercial 
paper behalf the corporation. But the letter did not purport 
eonfer such authority. was nothing more than unsworn state- 
ment the treasurer the effect that Colby and other agents did 
have such authority. other words, was nothing more than 
hearsay evidence and such not admissible prove the agent’s 
authority. 

judgment favor the bank was accordingly reversed 
appeal. 


ate 


Management Decedents’ Estates 


Banks and Trust Companies Executor, Administrator and Trustee 
Under Will 


JOHN EDSON BRADY 


INVESTMENTS 


§63. Real Estate Securities. 
§64. Second Mortgages. 
§65. Purchase Real Estate. 


§63. Real Estate Securities. Loans trustees real estate 
mortgages are uniformly approved the courts. But, when trustee 
makes such loan, rests upon him make sure that the title 
clear, that the property prior liens and that 
sufficient value insure the security the investment. And 
should further than this. should see that the mortgagor 
responsible and solvent. 

many states there are statutes describing the character real 
property upon which trust funds may loaned and the amount 
which may loaned with reference the value the property se- 
curing the loan. 

These statutes should complied with letter and spirit. 
mere technical compliance with the requirements the statute not 
always sufficient. 

New York case, Randolph, 134 Supp. 1117, the 
court said: ‘‘For many years back and present under the statutes 
this state, trustees express trusts hold and invest 
mitted, the absence express directions the contrary, invest 
the trust funds bonds and mortgages real property 
this state worth per cent. more than the amount loaned thereon. 
But such permission, think, always coupled with the implied 
proviso that such loan other reasonable and 

The court pointed out that, addition compliance with the 
express provisions the statute, the trustee should 
satisfy himself that the borrower solvent. 

this point the court remarked: ‘‘It must apparent that the 
debtor such should solvent, and trustee who knowingly 
and deliberately lends money insolvent the faith the 
mortgage alone, under loan, reality making invest- 
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ment real property, which breach trust. Formerly, the 
solvency the maker the bond was carefully investigated the 
attorney for the trustee, and, was not satisfactory, the loan was 
rejected the more prudent advisers unsuitable for trustee. 
The surrogate unwilling sanction contrary practice view 
the complications which may always arise from loans insolvent 
debtors, and when made wholly the strength the collateral se- 
curity. Such conduct the part the trustees would not 
think, which the law demands 

Maryland case was shown that sum money was be- 
trustee invest safe securities, with power re- 
invest. The trustee was also the executor the executor 
sold parcel*of land belonging the estate and took for the entire 
purchase price mortgage upon the land sold and second mortgage 
upon small farm. The funds the trust estate were reinvested 
these mortgages and upon forecloseure there was loss the estate 
about one-third the amount invested. was held that the in- 
vestment made the trustee was not made the exercise 
fair discretion, such ordinarily prudent man would exercise 
his own affairs and that the trustee was personally liable for the defi- 
Gilbert Kolb, Md. 627, Atl. Rep. 423. 

holding the trustee liable for the loss, the court said: ‘‘The 
appellee (trustee) has not acted this matter prudent man 
would act the management his own affairs. Being the acting 
executor used the trust funds facilitate the sale the real es- 
tate left the testator, and, taking mortgage for the entire 
purchase money, obtained larger price than could otherwise have 
interest executor was swell the estate large 
sales; and, taking care that interest, failed his duty 
trustee subordinating that duty his interest 
stead making the investment required the will good faith, 
and prudent man would have done, had been lending his 
own money, risked the trust fund upon insufficient security, 
hoped that the good character, steady habits, and capacity Keller, 
the mortgagor, would furnish additional security upon which could 
rely for the repayment the loan. The death Mr. Keller made 
necessary sell the mortgaged property, which has resulted 
loss the trust estate, and having his own admissions failed 
his duty the cestui que trust ought equity and good con- 
required assume the loss that has been 

arising Oregon appeared that executor loaned 
$2,000 trust funds, taking security therefor mortgage 
160 unimproved land and alleged timber land, 
remote from markets and earrying only small number commercial 
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trees. foreclosure sale, the tracts were sold sum insufficient 
pay the debt. The borrower testified that considered the loan 
adequately secured, but other person testified. 
that there had been want proper care the part the executor 
making the investment, rendering him personally liable for the 
loss. Roach’s Estate, Ore. 179, Pac. Rep. 118. 

trustee may absolved from liability where the loss due 
entirely beyond his control and has acted with 
sound judgment and good faith making the loan. 

For one the facts showed that trustee invested 
$18,000 mortgage property which building was standing, 
worth $35,000. loss the trust fund was the 
lapse the building. was held that, inasmuch the loss had not 
been due any way negligence the part the trustee, 
could not held personally liable. Olmstead, 
Supp. 489. 


§64. Second Mortgages. general rule mortgage upon real 
estate, already subject mortgage, encumbered any other 
prior lien, not proper investment for trustee. This even 
where the trustee vested with wide discretionary powers 
vestment. 

Oregon case the court said: loss occurs reason 
executor’s taking second mortgage real property security 
for made for the purpose, liable therefor.’’ Roach’s 
Estate, Ore. 179, Pac. Rep. 118. 

And the Shuey Latta, Ind. 136, was observed: 
‘‘Safe investments must sought and the general rule that 
mortgage real estate encumbered prior liens not safe in- 

There may circumstances, under which investment 
second mortgage trustee not inconsistent with sound discretion. 

Such circumstances are found Massachusetts decision. The 
trust property involved was small amount and consisted principally 
farm. For the purpose the trust became necessary that 
the farm should sold and the Probate Court authorized its sale. 
The trustee held the farm, subject first mortgage $1,300, 
valuation $4,300, including the first mortgage. The purchaser as- 
sumed the first mortgage, paid $1,000 and gave his note for 
the $2,000 payable annual sums $200 each, secured 
second mortgage the property. The farm was the main 
street town and there was reason anticipate its decrease 
value. the terms the trust such portion the principal 
might could expended for the support the cestui 
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que trust for life. The purchaser the farm became insolvent and 
sale the property under the second mortgage, subject the first 
mortgage, produced only $800. suit against the executor 
trustee for accounting, was held that, under the cireumstances, 
the trustee had exercised sound making the loan se- 
the second mortgage. Taft Smith, 186 Mass. 31, 
Rep. 1031. 

The court said: are aware that several cases other 
states has been stated that trustee should not invest second 
mortgages. While accept that principle generally ap- 
plied, cannot accept absolute rule. After all, the 
true rule whether under the sound 
exercised, and cannot said that under every 
tical set circumstances investment second mortgage in- 
consistent with sound discretion. view the nature and size 
the trust, taken connection with the provision that from time 
time some portion the principal might expended required for 
the support the cestui que trust for life, and view the small 
size the first mortgage, either absolute relative the value 
the whole estate, the character and size the and the 
improbability that its value would far depreciate result 
loss the mortgage, cannot say that, acting the light which 
had, the trustee did not exercise sound 
the loan.’’ 

the same effect decision the Supreme Court Hawaii, 
Brown Brown, Hawaii 715, where the court wrote follows: 
general question presented for consideration when, 
all, may trustee invest trust funds upon second mortgage upon 
real estate. this jurisdiction, the rule the investment trust 
funds that the trustee must act with honesty, prudence and faithful- 
ness, and exercise such sound prudent men exercise the 
investment their own moneys, having regard not only the income, 
but the security the principal and the permanency the in- 
vestment. The application this rule investment trust funds 
second mortgage upon real estate, assuming the the 
requisite honesty and good faith, would involve the question whether, 
under all the circumstances, could regarded sound and 
prudent business transaction. This, the absence statute special 
direction, the ultimate test the making any investment 
trustee, and obvious that under some 
mortgage might offer safer and better investment than, other 
cireumstances, first mortgage would 


Notwithstanding the two decisions last referred to, mort- 
gages should avoided investments trustees. 


THE BANKING LAW JOURNAL 


§65. Purchase Real Estate. Speaking generally trustee may 
not, without authority that effect, invest the funds his 
trust the purchase real estate. was held the 
Smith Robinson, Eq. 384, Atl. Rep. 1063. (Decided 
1914.) 

this case, the testator left property his son, Morton Robin- 
son, ‘‘his share placed the hands Rodman, 
son-in-law, trust for the benefit, and during the life the said 
Morton P., being will that the said Morton only receive the 
issues and profits his share during his life, and after his death, 
wish that his share goes his 

The trustee invested part the trust fund dwelling East 
Orange, New Jersey, the beneficiary and his family. 

After the trustee’s death, his widow sought have his estate 
reimbursed for amounts expended him excess the trust fund. 

dismissing the bill filed the trustee’s widow, the court said: 
“The purehase the East Orange property home appears 
have been voluntary and gratuitous act the trustee, not based upon 
the request, nor with the consent the life tenant. testified that 
was done after consultation with his wife, who was pleased with 
the prospect better residence, and with the other members the 
family, none whom had any interest the trust estate. This was 
done largely because, said, the trustee wanted Morton’s family 
have nice home. The result was burden the trust fund with the 
annual payment taxes, interest, insurance, water rents and repairs. 

securities which trustees were permitted invest the 
time the estate Morton Robinson came the hands his trustee 
were bonds issued this state (Gen. Stat. 2382 §116); bonds 
any county, city, town township this state issued pursuant 
authority law, with certain limitations municipal indebtedness 
(Ibid. 2416 and bonds first mortgage upon real 
estate estimated worth least twice the amount loaned, not 
less than five nor more than six per centum per annum. Ibid. 2401 
§196. 

was the duty the trustee have invested these funds the 
manner directed the legislature order that might yield in- 
come the cestui que trust. such investment was made. The fund 
remained the hands the trustee mingled, excepting the $800 
paid account the purchase the house, with his own funds, and 
for period sixteen years and upwards was handled him without 
any apparent appreciation his duty and such way apparently 
would have furnished ground for his removal from office, had such 
been made.’’ 
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The rule with regard the purchase real estate trustees 
more liberal Massachusetts than most jurisdictions. 

This illustrated the Thayer Dewey, 185 Mass. 68, 
Massachusetts which makes improper for trustee invest 
portion the trust fund real estate, even though located another 
state, provided the investment causes loss the estate and the 
trustees act good faith and with sound 

here appeared that trustees invested more than $200,000 
Chicago real estate. The estate was large one and this investment 
constituted but small part. 

upholding the investment the court said: ‘‘There grave 
objection the investment trust fund the purchase real 
estate foreign state, where the property beyond the jurisdic- 
tion our courts, and subject laws different from our own. 
this would not within the exercise sound 
make such investment without some good reason justify the 
choice it. Ordinarily very desirable that investments which 
have local character, like the ownership real estate, should 
within the jurisdiction the court that controls the trust. But 
this commonwealth there arbitrary, universal rule that in- 
vestment will not approved consists fixed property an- 
other state. the present case said that the trust fund very 
large and that this but very small part the whole and 
expressly found that the investment ‘will not cause any loss the 
estate, and that the trustees acted good faith and with sound 

only objection made the hearing was that the trustees 
had legal right make investment real estate located outside 
the Commonwealth. This contention, sustained, would for 
the establishment arbitrary rule which inconsistent with the 
general rule trustee’s investments, heretofore existing 
Commonwealth.’’ 

The court refers decisions New York, New Jersey and 
Pennsylvania, where investments real estate outside the state are 
not favor, and says: these states trustees are limited more 
strictly their power make investments than they are limited 
our rule 


(To continued) 


Banking Decisions 


this department are published each month all the important decisions the 
Federal and State Courts, involving questions pertaiaing the 
law banking and negotiable instruments 


DEPOSIT COMMISSION AGENT MONEY 
BELONGING PRINCIPAL CANNOT 


Cable Iowa State Savings Bank, Supreme Court Iowa. 
190 Rep. 262 


The plaintiff shipped commission company Sioux 
City with instructions sell and send the proceeds the sale 
bank Hudson, The were sold and the purchaser 
gave the commission company check for $7,561.25. The commis- 
sion company deposited the check its account the defendant 
bank. then drew its check for $7,452.11 against the account 
the defendant bank, representing the net proceeds the sale after 
deducting commission charges, and sent the check the bank 
Hudson. Upon presentment the check the defendant bank, 
payment was refused because insufficient funds. the same 
day, the bank charged against the commission company’s account 
three items aggregating $5,097.41, leaving balance $2,338.03, 
which the bank placed the form check, after clos- 
ing the account. The total all these items was for 
which sum the plaintiff sued. was held that the plaintiff could 
recover. Where bank has knowledge that money deposited with 
held the depositor trust capacity, the bank 
apply the same the depositor’s debt. The bank here was put 
upon notice because knew the character the business which 
the commission company was engaged and that funds received 
belonged largely its consignors. 


Appeal plaintiffs judgment and decree favor de- 
fendant action equity impose trust bank deposit. 
Reversed, with directions enter judgment for plaintiffs. 

Wagner, Sioux City, for appellants. 

Shull, Stilwill, Shull Wadden, Sioux City, for appellee. 


NOTE—For similar decisions see Banking Law Journal Digest (Second 
Edition) 504. 
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GRAFF, J.—This action was instituted plaintiffs against 
the defendant bank recover the proceeds the sale plaintiffs’ 
the Ward Commission Company, and deposited said bank 
the company under the hereinafter 
tiffs consigned shipment live stock the Ward Commission Com- 
pany Sioux City, sold the company commission 
with instructions the company send the proceeds the sale 
the Hudson State Bank, Hudson, The stock was and 
sold the commission company the Sioux City Live Stock Ex- 
change one Birmingham, who July 1920, drew his check 
the Live Stock National Bank Sioux City, payable the order 
the Ward Commission Company, for the sum $7,561.25. 
was received the commission company and deposited its 
account the defendant bank July 6th. July the 
mission company drew its check the defendant bank the sum 
$7,452.11, which represented the the shipment after 
deducting commission charges. This check was payable the order 
the Hudson State Bank, and was sent said bank. the due 
course business was presented the defendant bank for payment 
July 1920, and payment was refused for insufficient funds, and 
the check was duly protested. 

the same date the defendant bank, without notice consent 
the commission company, charged against the commission company’s 
account two items the aggregate $4,897.41, which represented 
the amount due two notes payable the bank, one signed 
William Ward maker, and the other the Ward Commission Com- 
pany. item $200 was charged the bank against the 
account the claim that represented obligation the com- 
mission company the bank reason freight and feed charges 
the stockyards company. When the account was closed July 10th, 
showed balance $2,338.03 which the bank now holds the 
form cashier’s check, which was also charged against the account. 
The total these items charged the bank against the 
the Ward Commission Company which sum plaintiffs seek 
impress their favor. 

The record further shows that July 6th the commission company 
deposited the defendant bank the Birmingham check, with other 
items aggregating $9,055.43. the beginning that day’s business 
there was balance the account $4,964.72, and there was 
further deposit said date $6,547.07. From July 6th the 
closing the deposits had been made the sum $31,596.05. 

The defendant bank contests the claim plaintiffs, and bases its 
right offset the amount due the notes and claims above men- 
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tioned, and contends generally that plaintiffs are not entitled re- 
cover the amount the deposit. 

must conceded that the funds question came into the hands 
the Ward Commission Company agent trustee only, and were 
held fiduciary capacity, and that they were deposited the 
defendant bank violation instructions. the funds ques- 
tion, when the Ward Commission Company commingled these funds 
with its own other funds deposit with the defendant bank trust 
was impressed upon all the extent the trust fund, and pre- 
sumed that the commission company checked out its own funds first. 
Hamm Brewing Co. Flagstad al., 182 826, 166 289. 

This presents equitable rather than legal right and 
remedy. relation existed between the factor his 
principal. The material and conirolling question whether the 
defendant bank had notice, either actual constructive, this rela- 
tionship. the facts and circumstances this case charge the bank 
with notice the equities plaintiffs? said Union Stock 
Yards National Bank Gillespie, 137 411, Sup. Ct. 118, 
Ed. 724: 


property consigned factor, and before sale, who 
doubts the continuing title the principal, his power restrain 
unauthorized disposition such property, compel observance 


the factor all the the trust reposed him? Can 
that the moment sale all these rights the principal and 
consignor end, and that there has arisen their place nothing but 
simple debt from the principal, with absolute power on. the 
part the factor dispose the moneys received sees fit and 
with power the part the challenge such 
misappropriation, when the party who receives the moneys knows the 
wrongful act the factor? Equitably, those moneys belong 
the principal, and equitably they may followed into the hands 
any person who receives them chargeable with notice their trust 


See, Alexander Bank Trust Co. 273 Fed. 
258. 

With the rule that bank whom depositor owing matured 
indebtedness may appropriate the general deposit its debtor the 
discharge the obligation have quarrel. But less 
certain that deposit made for special purpose under special 
agreement with knowledge notice the bank its trust 
character cannot lawfully appropriated. Our own views this 
proposition have been frequently expressed heretofore. Thomas 
Des Moines National Bank, 107 Iowa, 620, 238; Smith 
Sanborn State Bank, 147 Towa, 640, 126 779, 
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(N.S.) 517, 140 Am. St. Rep. 336; Dolph Cross, 153 289, 
133 669; Porter Auto Co. First National Bank, 185 Iowa, 
846, 171 121. 

some states the ignorance knowledge the trust relation 
not the material controlling test. Platts Metropolitan Nat. 
Bank, 130 Minn. 219, 153 515; Shotwell Sioux Falls Savings 
tions adopting this principle the clear equities the particular case 
are considered, and, when the fact proved that the party charged 
has the money, cannot show legal equitable ground for 
retaining it, the prayer the demanding party granted. 

See Cady Bank, Neb. 756, 906. The weight 
authority rule, however, requires that notice, either actual con- 
structive, shall established. Wood Bank, 129 Mass. 358, Am. 
Rep. 366; School District Bank, 102 Mass. 174; Kimmel Bean, 
Kan. 598, Pac. 1118, 785, 104 Am. St. Rep, 415; 
Heidelbach National Park Bank, Hun, 117, Supp. 794; 
Hatch Bank, 147 184, 403; Garrison Union Trust 
Co., Mich. 392, 102 978, 615, 111 Am. St. 
Rep. 407, Ann. Cas. 813; Bank Kenney, 116 Md. 24, Atl. 227, 
Ann. Cas. 1913B, 1337; Cunningham Bank, Idaho, 167, 
975, (N.S.) 706, 121 Am. St. Rep. 257. 

Central National Bank Baltimore Conn. Mutual Life Ins. 
Co., 104 54, Ed. 693, said: 


although the relation between the bank and its depositor 
that merely debtor and and the balance due the account 
only debt, yet the question always open. whom equity 
does beneficially belong? the money deposited belonged 
third person and was held the depositor fiduciary its 
not changed being placed his his bank 


The true rule seems that, when person has money which 
equity and good conscience belongs another, and can traced 
into the hands such person, who has neither paid valuable 
eonsideration therefor, changed his relation the person 
whom the fund was received give rise any equitable defense 
against the claims the true owner such fund, the latter should 
recover when shown that who claims against the true owner 
has notice, actual constructive, the trust character the fund 
received appropriated. This rule contemplates that new 
responsibility and new equity arises, and that advances 
were given defendant bank account these deposits 
having been made. See Wilson Co. Smith, How.) 
763, Ed. 820. Under the facts the instant case, had the 
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commission company owed the bank nothing, the plaintiffs could have 
sued the bank for money had and received, had payment been refused 
demand, and, unless some equitable consideration gives the bank 
prior claim, this principle must find application. The evidence does 
not show that there were mutual dealings between the bank and the 
depositor the collection money, that balances were suffered 
remain and eredit upon the face their dealings 
the usual course business. 

Summing the various and and the reason- 
able inferences drawn therefrom, may observed that the 
bank knew that the Ward Commission Company were not buyers 
live stock, but simply consignees and factors; that the president the 
defendant bank several years prior the time question was 
stockholder the commission company, and knew its method doing 
business; that the bank knew that the moneys received the commis- 
sion company sales right belong their consignors 
and principals; that the amount, number, and the item 
deposit was scienter the bank, and that knew was chargeable 
with the knowledge the fact that the consignors were confiding 
the commission company the very nature the business transacted. 
With these and other matters resting actual imputable knowledge, 
the bank the proceeds the sale the cattle, and with 
showing equitable considerations appropriated the proceeds 
plaintiffs’ property discharge obligation owing the factor 
the bank. Equity forbids the upholding such and 
demands that the bank receiving from the commission ‘company 
payment debt from itself moneys which must have known 
chargeable with knowing were the proceeds property received 
from the consignor and principal that principal 
for the moneys received and appropriated. 

There are other considerations which control this part. One 
the notes paid from the deposit question was not the note the 
Ward Commission Company, but the individual note William Ward. 
The Ward Commission Company and this note was 
never carried its bills payable account. was prior 
the time that the commission company began business. cannot 
viewed the legal obligation the Ward Commission Company, and 
the bank was not justified charging the balance due the note, 
wit, the sum $2,544.44, the account. only when the 
depositor and debtor stand identical relation the bank that 
the bank entitled offset the indebtedness against the depositor. 
International Bank Jones, 119 Ill. 407, 885; Adams 

also that the charge $200 against this deposit 
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the bank not sustained under the law the facts this case. This. 
sum represents obligation the Ward Commission Company the 
bank. 

The evidence discloses that Ward had membership the Sioux 
City Stock Exchange, and given bond secured the president 
the bank the Sioux City Stock Yards Company insure the 
payment yard charges and expenses membership. Certain 
checks, subsequently the presentation plaintiffs the commission 
company check, and aggregating $1,999.16 due the stock yards com- 
pany, were presented the bank for payment. that time the 
defendant bank had balance the the commission com- 
pany $2,338.03. The president the bank testified 

was closed the making the entry the item 
$2,338.03 which was taken out and put into cashier’s check. 
stopped paying checks after the 8th even though the money was there. 
There was such controversy over this account that just held the 
money.”’ 

These checks which are being held the bank against the cashier’s 
check not represent indebtedness the Ward Commission Com- 
pany the bank. Upon what theory the defendant bank entitled 
withhold this money from plaintiffs offset the obligations 
the Ward Commission Company the bank when such obligations 
existed? Clearly the bank not entitled offset these checks against 
the deposit which plaintiffs had superior right. necessity 
commerce rule law required justified the defendant bank 
refusing pay over plaintiffs the amount the draft plaintiff 
payees, less checks paid after the deposit. See Boyle Northwestern 
Nat. Bank, 125 Wis. 498, 103 1123, 104 917, 
1110, 110 Am. St. Rep. 844. 

For the reasons stated, this cause reversed, with directions 
enter judgment for plaintiffs. 


BANK PURCHASING 


MENT 


NOTE GIVEN 
FOR CORPORATE 


STOCK 


PAY- 


Western National Bank Spencer, Commission Appeals Texas, 


The laws Colorado prohibit the issuance corporate stock 
except for money, labor property. The defendant gave his note 
payment for shares stock corporation organized under 


NOTE—For similar decisions see Banking Law Journal Digest (Second 
Edition) 412. 
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the laws Colorado. The note was obtained from him fraudu- 
lent representation. The plaintiff bank later received the note for 
value. appeared that the bank had knowledge the fact that 
was given payment for stock Colorado corporation. 
was held that the bank was thereby put upon notice that the 
transaction was illegal and that was not entitled recover 
the note. 


Certified Questions from Court Civil Appeals Second Supreme 
Judicial District. 

Action the Western National Bank against Spencer. From 
judgment for defendant, plaintiff appealed the Court Civil Ap- 
peals, which certified questions the Supreme Court. Questions 
answered. 

Glover Johnson and Stephens, both Fort Worth, for 
plaintiff. 
Earl Conner, Eastland, for defendant. 


SPENCER, the certificates the honorable 
Court Civil Appeals for the Second district, the Western National 
Bank sued Spencer recover upon promissory note, executed 
the latter November 17, 1913, the sum $2,000, payable 
his own order Denver, Col., and hearing his own indorsement 
well the indorsement Ford. The trial found that 
the execution the note had been procured means fraudulent 
representation, and had been given for capital stock corporation 
organized under the laws the state Colorado, and that the bank 
accepted collateral note executed Ford, and with 
full knowledge that was for stock the Colorado corporation. The 
trial court further found that the bank was, the time its 
tion the note, without notice the fraud procuring the execution 
it; that the laws the state Colorado with reference the 
stock corporations the same this state, and 
that the stock was all things fictitious, and not issued for money 
received, labor performed, property actually received. Based upon 
the foregoing findings fact and law, the trial court 
rendered judgment denying the bank recovery upon the note, from 
which judgment the bank appealed. 

the certificate the honorable Court Civil Appeals states that 
the most question presented the bank’s contention that there 
evidence that its representative accepting the note had notice 
that was given for capital stock the corporation. This question, 
well other issues fact supporting the trial court’s judgment, 
was, however, resolved favor the trial court’s finding. 

The honorable Court Civil Appeals certifies the following 
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are the conclusion that the evidence 
supports the finding that the appellant bank had knowledge the 
fact that the note sued upon was given for stock the Colorado cor- 
then does such knowledge itself (the facts otherwise show- 
ing appellant purchaser good faith, due course trade, 
before maturity) subject the note the hands appellant the de- 
fense pleaded appellee and upheld the trial court? 

should mistaken the conclusion that the evi- 
denee supports the court’s findings that the appellant bank had 
knowledge that the note question was given for stock the Colo- 
rado corporation, and hence that should held that appellant 
fact was purchaser good faith, due course trade, and for 
value, then the note controversy subject the defense urged 
against it, and this subject see the following conflicting cases and 
authorities therein cited: Ater Rotan Grocery Co., 189 1106, 
Lockney State Bank Martin, 191 796. 

Will the which undisputed, that appellee gave 
the note controversy for stock the Colorado corporation, coupled 
with the further fact found the court, and which finding sup- 
ported evidence, that said stock was valueless and fictitious, render 
the note controversy all events void and unenforceable ap- 
pellant held the 


The honorable Court Civil Appeals has found that the bank had 
notice that the note was for capital stock the corporation. Question 
No. will answered the light the Court Civil Appeals’ 
finding, but which finding wise brought review. The ques- 
tion should answered The law prohibited the issuance 
stock except for money received, labor performed, property 
actually received. unsecured note not property within the 
meaning the law governing the issuance stock. Washer 
Smyer, 109 Tex. 398, 211 985, 1320. The giving 
the note for capital stock branded the transaction illegal, and 
subjected it, between the parties the transaction 
asserting rights under it, who had notice its illegality, the 
defenses pleaded. the bank had knowledge that the note, which 
was unsecured, was for capital stock the corporation, then 
was put upon notice that the transaction was illegal. 

view the Court Civil Appeals’ finding and the answer 
question No. upon such finding, questions Nos. and become 
hypothetical and wholly immaterial the decision the case, and 
therefore improper for the Supreme Court answer them. 

recommend, therefore, that the questions certified disposed 
herein indicated. 

CURETON, The opinion the Commission Appeals 
answering certified questions adopted, and ordered certified the 
Court Civil Appeals. 


Hi 
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PERSON DEPOSITING MONEY FOR SPECIAL 
PURPOSE ENTITLED PREFERENCE 
BANK’S INSOLVENCY 


Secrest Ladd, Supreme Court Kansas, 209 Pac. Rep. 824. 


About sixty days before the the Peoples State 
Bank Coffeyville, the plaintiff, upon the suggestion the bank’s 
president, deposited $3,875 the bank for the specific purpose 
purchasing shares contemplated increase the capital 
stock the bank. The stock was never issued and the bank used 
the money its general banking business. portion the 
money deposited was withdrawn the plaintiff 
savings account the bank. was held, upon 
the plaintiff was entitled recover the entire amount 
preferred claim ahead the bank’s general creditors. 


Action Charles Secrest against Martin Ladd substituted place 
Frank Organ receiver for the People’s State Bank Coffeyville. 
From the judgment rendered, both parties appeal. Modified, with 

Dallas Knapp, Chas. Welch, and Ziegler Etchen, all 
Coffeyville, for appellant and appellee. 

Keith MeGugin, Coffeyville, for appellee and appellant. 


JOHNSTON, J.—The People’s State Bank Coffeyville was 
found insolvent about January 20, 1921, and receiver was 
appointed close its business. About days before insolvency 
the president the bank induced Charles Secrest subscribe for 
shares contemplated increase the capital stock the 
bank and deposit $3,875 the bank which was agreed should 
used only payment the subscribed shares stock when the 
same were authorized and issued Secrest. The increase capital 
stock had not been authorized nor had any stock been issued 
Secrest when the bank became insolvent. When was closed its 
liabilities amounted approximately $600,000, and the available assets 
remaining were approximately $200,000. against these assets 
there were special deposits claims upon which preferences have 
been demanded, which amount approximately $90,000. The 
special deposit was made the transfer certificates deposit 


NOTE—For similar decisions see Banking Law Journal Digest (Second 
Edition) 115. 
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other banks the amount $2,806.53 and check receipt 
the People’s State Bank savings deposit $1,068.47 
which Secrest had that bank. The trial court gave judgment for 
Secrest for the whole amount $3,875 adjudging that $2,806.73 the 
special deposit was trust fund which should paid full, but that 
the $1,068.47 transferred from Secrest’s savings account was com- 
mon claim which was not entitled priority. The receiver appeals 
from that part the judgment making $2,806.73 the deposit 
preferred claim and Secrest appeals from that part denying 
priority the $1,068.47 transferred from the savings account. 
Was the special deposit,made the plaintiff the bank 
trust fund, and, has the trust character, can followed and 
payment required out the assets the. bank preference and 
before distribution general creditors? There can doubt 
the fiduciary relation between the plaintiff and the bank. The fund 
was placed the bank applied specified purpose for the 
benefit plaintiff. was not into general and had 
none the general deposit. was intrusted the 
bank applied payment the shares capital stock when 
the same was authorized and issued. The increase stock was 
never authorized, and shares were issued delivered plaintiff 
before the failure the bank. agreed that the fund was 
for other than the specified purpose. The beneficial ownership 
the fund remained the plaintiff, and the misapplication 
the bank did not change its trust character. Can identified 
traced the assets the insolvent bank which came into the 
possession the receiver? holds better title than did 
the trustee, and took the assets the insolvent bank subject 
any trust impressed upon them. Instead holding the fund for the 
purpose and application, the bank converted and mingled 
with its general funds using honor checks, make loans, and 
part its and sight exchange. The special deposit was made 
about two months before the bank was closed for and 
possession its assets was taken the bank commissioner. the 
trust fund identified, may followed through every 
mutation and subjected the trust. The fact that was mingled with 
the general deposits and used the general business the bank 
did not take away its trust character nor prevent the owner from 
reclaiming can traced into existing assets the hands 
the receiver. the early case Peak Ellicott, Kan. 156, 
499, Am. Rep. 90, was held that trust fund placed 
bank which subsequently failed might followed into the 
the assignee and reclaimed out the assigned estate. was 
said 
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trust fund mixed with other funds, the person equitably 
thereto may follow it, and has charge the whole fund for 
the amount due.’’ 


The theory was that, the fund never belonged the bank, 
creditors were not injured was turned over the assignee 
its owner. Other cases like import are Myers Board 
tion, Kan. 87, 658, Am. St. Rep. 263; Hubbard 
Alamo Irrigating Mfg. Co., Kan. 637, 1053, 625; 
City Larned Jordan, Kan. 124, 1030; Bank Bank, 
Kan. 788, Pac. 634; Reeves Pierce, Kan. 502, 1108; 
Clingman Hill, 104 Kan. 145, 178 Pae. 243. 

was held Arnold Investment Co. Bank, Kan. 412, 158 
Pac. 68, 1916F, 822, the that the fund was fraudulently 
misappropriated the bank does not itself give equitable right 
reclaim against general creditors, but was there said: 


the money misappropriated reaches the hands the eustodian 
who administers the estate, its original form any other that 
is, the assets his hands are thereby increased the amount 
fraudulently obtained —the fund restored the lawful owner, 
and one will any worse off than the transaction never had 
Kan. 416, 158 Pae. (L. 1916F, 822). 


The fund subject identification and reclaimed 
ean traced into the existing assets which reached the hands the 
said Bank Bank, supra: 


the trust fund has been mingled with other assets the 
trustee, and appears that such assets have been thereby appreciably 
augmented and bettered, trust will impressed such assets, and 
the cestui que trust will entitled have the trust fund reclaimed 
and taken out the assets with which mingled.’’ (Syl. 2.) 


Ilere the funds were augmented and bettered the extent the 
amount the fund misappropriated and used the business the 
bank. The assets which came into the hands the receiver greatly 
exceeded the amount the trust fund question and all 
the trust funds claimed. The right follow and retake the proceeds 
trust property ceases only when assets into which the fund has 
come have been expended that part them traced 
existing 

reason seen for disallowing preference for the amount 
drawn out the savings account plaintiff and turned over the 
bank part the special deposit. was impressed 
with the trust plaintiff had drawn the from the bank and 
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placed with other moneys the fund used for the specified 
purpose. Goodyear Tire Rubber Co. Bank, 109 Kan. 772, 204 
992. 

The judgment therefore modified with the direction that the 
entire amount, $3,875, allowed and adjudged preferred 
claim paid full out the assets the hands the receiver. 
All the Justices 


COURT WILL NOT INSTRUCT EXECUTOR 
BORROWING MONEY 


Hanna’s Estate, New York Surrogate’s Court, 196 
Supp. 160. 


The Surrogate’s Court will not give its approval 
nor direct them, the matter borrowing money 
securities the estate collateral for the loan. 


the matter the estate Daniel Hanna, 
tion the executors for instructions. Application denied. 
Arthur Wileox, Port Chester, for petitioners. 


SLATER, petitioners, the executors the estate, pray 
for the approval the court certain acts the executors 
rowing certain sums money and the pledging certain securities. 
the estate. 

Section 215 the Surrogate’s Court Act only relates power 
the court make direction value, manner, and time sale 
property. The conduct the estate, pledging securities, 
money, and dealing with the assets the estate, order bring 
about final judicial settlement the estate, matter that en- 
tirely invested the executors. The executor the personal ap- 
pointee the testator and derives his power from the will. 
testamentary are only evidence the power. the court attempted 
direct executors such duties, the court would become the 
tor, and would foreclosed upon final accounting hear 
tions urged against the acts the executors. universal 
practice not advise executors such matters. 

this estate the executors have not filed inventory all the 
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assets the estate, and the court has not been placed the position 
having full knowledge the condition the assets and 
liabilities the estate. However willing the surrogate may aid 
the executors the administration estate, presuming too 
much seek his advice and approval acts executors which may 
subject his consideration upon final accounting. order 
matter this character not justified nor the 
procedure orderly. 

denied. 


ACTION FOR BONDS STOLEN FROM SAFE 
DEPOSIT BOX 


Charters Miller, Appellate Court Indiana. 137 Rep. 


The plaintiff rented safe deposit box from bank and brings 
this action against the bank its recover for bonds 
deposited the box, the plaintiff alleged were lost 
reason burglary carelessness, negligence dishonesty such 
bank, ‘any ‘of its employees.’ appeared that two 
duplicate keys were delivered the plaintiff. open the box, 
was necessary use one these keys and plug blind key 
kept the bank. the trial, the plaintiff testified that 
handed back the two keys, delivered him, because not 
take care them the time, and that later one the keys was 
returned him, being explained that the other had been lost. 
The cashier had the bank’s blind key. There was 
conflict whether the two keys handed back 
were handed the cashier some other The jury 
found that the cashier had the keys which would open the box 
and further found that the cashier misappropriated the bonds. 
verdict for $2,000 was rendered favor the plaintiff. this 
appeal, taken the cashier, was held that the verdict was 
supported the evidence and the judgment the lower court 


Appeal from Cireuit Court, Miami County; Jos. Tillett, Judge. 
Action John Miller against Charles Charters and the 


NOTE—For similar see Law Digest (Second 
Edition) § 314. 
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and first-named defendant appeals and the last-named defendant 
intervenes the appeal. Affirmed. 

Nott Antrim, Peru, Ind., and James Noel and Hubert 
Hickam, both Indianapolis, for appellant. 

Albert Cole, Peru, Ind., and Shirley, Whiteomb Dowden, 
Indianapolis, for appellee. 


NICHOLS, appellee against appellant, Charles 
Charters, and the Citizens’ National Bank Peru, Ind., which bank 
intervenes this appeal. 

averred the first paragraph complaint that the Citizens’ 
National Bank Peru was corporation organized under the banking 
laws the United States, and engaged the general 
ness the city Peru, Ind.; that appellant, Charters, was, until 
April 1919, the duly elected and acting cashier such bank; that 
during all said time said bank kept its vaults safe deposit boxes 
which rented its patrons and customers for stipulated rental, 
and that about June 1918, appellee rented one said safe deposit 
boxes, paying annual rental therefor. Appellee thereupon 
placed therein valuable papers and property consisting government 
bonds and other property like character, and during the succeeding 
months placed other such valuable papers therein. 
said boxes appellee the bank agreed permit appellee have the 
use the same for one year from June 1918, and place therein 
such papers desired, and also agreed that for such consideration 
would keep such property safely, and would protect appellee from 
all loss thereof reason burglary carelessness, negligence, 
dishonesty such bank, any its officers employees, relation 
the contents such box, and that appellee should have there- 
to, and receive the contents, any part thereof, upon demand any 
time. Between June 1918, and June 1919, bank, through 
and its officers, agents and employees, carelessly, negligently, and 
dishonestly removed and permitted removed from said box 
rented appellee Unted States government bonds belonging 
appellee the aggregate value $7,000, which bonds were removed 
from said box while the same was under the control and the 
and custody said bank its banking room the city Peru, and 
said bonds removed were either carelessly and negligently mislaid 
and lost appropriated their own use such bank its officers, 
agents, and employees; that appellant, Charters, was during all 
said time the duly elected and acting cashier said bank, and was 
active charge its business, and was active charge and control, 
such agent and employee said bank, said boxes rented appellee, 
and had thereto. That was through and the carelessness, 
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negligence, dishonesty said Charters, such and officer, 
that the loss and appropriation Appellee has demanded 
said Charters and said bank the return the bonds removed from 
said box, which demand has been refused each them, and appellee 
has also demanded the payment the value said bonds, which has 
been refused. There demand for judgment for $7,000. 

The allegations the second paragraph the complaint are 
substantially the same the first. The second paragraph, however, 
pleads receipt for $3, which was the consideration for the rent 
the safe deposit box from June 1918, June 1919. There 
attempt make this receipt exhibit the second paragraph 
complaint, but such paragraph not based thereon not 
properly exhibit. The third paragraph alleges misappropriation 
the bank and appellant money, checks, and other property 
belonging appellee. averred therein that appellee made pay- 
ments upon bonds the sum $5,000 purchased him, but that, 
instead applying such payments said bonds, the bank and 
appellant wrongfully and without right applied such payments 
their own use, and that reason thereof the bank and appellant 
were indebted appellee the sum $5,000. 

Answers these paragraphs complaint were general denial. 
There was trial jury, which resulted verdict $2,000 
favor appellee, from which judgment, after motion for new trial 
was overruled, this appeal prosecuted. The only error relied upon 
for reversal the action the court overruling appellant’s motion 
for new trial. The reasons for such motion present questions which 
are hereinafter considered. sustain his contention that the verdict 
the jury not sustained sufficient evidence, appellant says that 
the first and second paragraphs complaint are clearly upon con- 
and that appellee was not party any contract with appellant, 
the record, however, discloses that the theory the first and second 
paragraphs complaint sounding tort was adopted all the 
litigants and the trial court. This appears not only instruction 
No. given the court its own motion, but instructions 
13, 14, 15, 16, 20, 204, tendered appellant and given the court. 
The theory the complaint upon which the case was tried the trial 
court will adopted the Appellate Court. Robbins Swain, 
Ind. App. 489, 670; Euler Euler, Ind. App. 547, 102 
856; Brink Reid, 122 Ind. 257, 770; Branson 
Studabaker, 133 Ind. 156, 98; Feder Field, 117 Ind. 386, 
924. 

have then determine whether the evidence sufficient 
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sustain the allegations the complain upon the theory that 
sounds tort. One the questions fact involved the trial 
the cause was whether appellant, Charters, had the extra key 
appellee’s box. appears the evidence that there were two 
keys for each box. was customary give both keys the renter. 
The bank kept plug blind key. The safety box could not 
opened except the use one the keys given the renter and 
the bank’s blind key. Appellant contends that there was evidence 
that had one appellee’s keys the box. uncontroverted 
that did have access the plug blind key. appellant’s 
contention that appellee testified his. conditional examination, taken 
several months before the trial, that the assistant cashier, one Mr. 
Potter, gave him the two keys the time rented the box, and that 
because could not take care them the time gave them 
back Potter, and that the next day Potter returned one, saying that 
the other was lost. But the trial the case, appellant contends, 
appellee changed his testimony, saying that did not remember 
whether was Potter Charters who gave him the keys, and 
whom returned them, but thought that must have been Charters. 
appears the evidence that the conditional examination appellee, 
answer the question the person from whom rented the 
box, answered: 


think from Guy Potter. not sure about that; that 


While the examination the trial, answer the question 
with whom dealt when rented the box, answered: 


not sure whether was Pete Charters Guy Potter; 
must have been Pete because signed that 


And answer further questions testified that Pete 
meant Charters. 

Appellant himself, when questioned concerning the transaction 
renting the box appellee, testified follows: 


And you rented this box Mr. Miller? Yes, And 
you handed these keys that time? handed them Mr. Miller; 
yes, 


Appellee testified that handed the keys back, and, appel- 
lant’s testimony the transaction was with him, the one who must 
have received them. From this testimony and the surrounding cir- 
the jury found the general verdict that appellant had 
the keys that would open appellee’s box, and thereby had oppor- 
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tunity take the bonds involved, and from these facts had right 
infer, and did infer, that appellant misappropriated appellee’s bonds: 
Juries have the right draw reasonable inferences from the facts 
found. evidence tends prove the essential facts involved the 
case, sufficient. Indianapolis, ete., Co. Hubbard, Ind. 
App. 160, 535; Beaman Cleveland, Co. (Ind. App.) 
134 510; Riehl Evansville, ete., Co., 104 Ind. 70, 633. 

Appellant complains instruction No. for the reason that 
charges that the appellee may recover for his loss, has been shown 
fair preponderance the evidence ‘‘in manner alleged the 
these paragraphs complaint that the loss sustained appellee was 
through and the negligence, dishonesty 
appellant. Appellant contends that officer employee 
the bank was not individually liable for carelessness and negligence 
that could not held for mere and that active 
participation wrongful act, intentionally operating the prej- 
udice appellee, required give the right recovery. But, 
without deciding, that appellant right his contention, 
did not challenge the complaint the trial court any way, and 
may not now complain the use such complaint the trial; 
other words, may not challenge here. instruction was given 
the jury that would have permitted recovery for appellant’s 
carelessness negligence alone. examination instruction No. 
complained this ground, discloses that its interpretation 
the complaint the jury the court construed aver that the loss 
was through the carelessness and dishonesty appellant, and there- 
fore the element dishonesty must chargeable appellant before 
there could recovery; that the court included dishonesty 
necessary element apparent from the reading the latter part 
the instruction, which applies the third paragraph complaint, 
which, after stating that the same principle and rule involved 
the first and second paragraphs complaint which true the 
allegations the third paragraph, the court states substance that 
misappropriation appellee’s money was necessary recovery. 
hold that the giving instruction taken whole, and when 
read with other instructions, was not reversible error. 

Appellant complains instructions and 12, tendered appellee 
and given the court, for the reason that they each direct the jury, 
the event that the finding should against appellant, in- 
terest the amount the verdict, but there challenge the 
verdict the motion for new trial, for the reason that the damages 
assessed the jury are excessive, and this error, any, therefore 
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not regard instruction No. 15, tendered appellee and 
given the court, subject appellant’s criticism. fair 
expression the principle law which seeks enunciate. 
find reversible error. 

The judgment affirmed. 


CORPORATION HELD NOT LAWFULLY 
ENGAGED BANKING BUSINESS 


Security Bond Deposit Company State, Supreme Court Ohio. 
136 Rep. 891 


The defendant corporation was incorporated under the General 
Corporation Laws Ohio. was authorized its charter 
engage the business ‘‘contracting for and buying and selling 
securities and bonds and borrowing and loaning same; also 
making loans real estate security.’’ was not authorized 
banking business. The company solicited loans 
Liberty Bonds, agreeing return them similar bonds demand 
cent per annum, addition the interest called for the 
coupons attached the bonds. The company used these bonds 
collateral for loans and used the proceeds the loans 
working capital discounting first mortgages, loaning Liberty 
Bonds, and dealing Liberty Bonds and real estate morgages. 
was held that the company, soliciting deposits Liberty 
Bonds, was engaging the business banking, contrary the 
banking laws Ohio and the company was accordingly enjoined 
from entering into such transactions. 


Error Court Appeals, County. 
Quo warranto the State, the relation one Seney, Prosecut- 
ing Attorney, against the Security Bond Deposit Company. 
review adverse judgment the Court Appeals, defendant brings 
error. Affirmed. 

This is.a suit quo warranto, and was instituted the Court 
Appeals county. The petition alleges that the defendant, the 
Seeurity Bond Deposit Company, corporation organized and 
existing under the general corporation laws the state Ohio, having 
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been organized for the purpose for and buying and 
selling and bonds; also borrowing and loaning same and 
making loans real estate with its office and place 
business the city Toledo; that such corporation has offended 
against the laws the state, misused its corporate authority, franchise, 
and privileges, and assumed franchises and privileges not granted 
it, the particulars that has unlawfully been carrying general 
banking business, has unlawfully solicited, received, and accepted 
money its equivalent deposit, business, and 
therefor its certificate deposit, passbook, note, receipt, other 
writing, and has unlawfully assumed and exercised powers granted 
banking corporations. The answer the defendant, other than its 
admission its incorporation and the purpose its organization, 
general denial. 

disclosed the record that the plan operation the 
business the defendant company was borrow securities, the 
main Liberty Bonds, paying therefor stipulated rate interest, 
the par value thereof, addition the interest payable 
the government under the terms such bonds. These securities 
thus borrowed would then used collateral the company 
secure loans money itself, denominated ‘‘its cask working 
concisely stated the president the company, ‘‘instead sell- 
ing stock create our entire working fund borrow securities and 
turn borrow cash the The advertising matter 
the defendant company informed the that— 


deposit your securities with the Security Bond Deposit Com- 
pany similar deposting your cash bank, pay from two 
per cent four per cent annually securities addition the amount 
interest your securities are earning. Therefore, you receive not 
only the amount interest your securities are earning but also the 
additional interest pay you for the use your securities, which 
the same bank paying four per cent for the use your 


further appears that such bonds may deposited with the 
defendant company subject for one, two, three, four 
the rate interest payable thereon varying accordingly. There. 
was agreement, however, return the same bonds; but the same 
kind bond. 

The method operation the business the defendant company 
further set forth the stipulation made the parties and sub- 
mitted the Court Appeals along with testimony adduced that 
court follows: 


Defendant has proposed and intends borrow money 
per cent interest from such persons may lend, giving its 
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evidence indebtedness the form attached marked ‘Exhibit B-1,’ 

which the copy pink paper retained the defendant; the 

loaner signs the receipt marked Exhibit B-2’ and the pink copy thereof 
retained defendant; the collateral proposed given such 
loan Liberty Bonds. This the only manner which proposed 
receive money from customers, and only one such transaction had 
been completed defendant, when the summer 1920 borrowed 
the sum $150 the manner above described, which loan was all 
paid the defendant within days. 

Defendant proposes engage, and has engaged, 
business loaning money Liberty Bonds security, using such 
transactions forms which the attached note, marked ‘Exhibit C-1,’ 
assignment marked C-2,’ and marked C-3’ 
are copies, the pink copy Exhibit C-3 being retained the defend- 
ant. The loan proposed made with interest from per cent 
per cent per annum, and from per cent per cent 
the face value the Liberty Bonds assigned collateral, depending 
upon the prevailing market. 

Defendant has borrowed, and proposes and intends the 
future borrow, from such persons may care lend them Liberty 
Bonds for the purpose using same its business, either collateral 
otherwise, paying the customer from per cent per cent per 
annum, stated marked Exhibit and Exhibit A-2 
the face value such Liberty Bonds for the use the same, and 
also erediting the customers with the interest such bonds. 
The forms used defendant such transactions are attached 
‘Exhibit D.’ Defendant pays nothing for the use such bonds except 
the per cent per cent per annum heretofore mentioned. This 
form transaction the one mentioned the cireulars and 
denominated ‘The Deposit System,’ and the only form 
deposit such bond used the defendant. 

proposes and intends loan and invest 
mortgages real estate and loan money approved securities 
other than Liberty Bonds, but its principal business will loaning 
Liberty Bond security, mentioned paragraph 
approved mortgages county real estate, and accepting assign- 
ments Liberty Bonds for use under the method set forth 
paragraph Defendant uses the Liberty Bonds thus assigned 
borrowing money for the purchase mortgages and other Liberty 
Bonds and for buying and otherwise dealing mortgage securities. 
Defendant does not, and does not propose receive deposits 
money subject check, discount commercial paper, buy sell 
drafts bills exchange, have any correspondent companies with 
whom business exchanging checks, drafts, bills ex- 
change other commercial paper.’’ 


The Court Appeals found that the defendant had been conduet- 
ing banking business the city Toledo, Ohio, soliciting and 
receiving deposits bonds its established office that city, contrary 
and without the authority the state Ohio, and violation 
the law its incorporation, and that court entered its order and 


THE BANKING LAW JOURNAL 


decree enjoining the defendant company from soliciting the borrowing 
receiving deposit from the bonds moneys, and from 
holding itself out any manner ready and willing do. 
petition error was thereupon this court. 

Boyd, Cannon, Brooks Wickham, Cleveland, and John 
Elliott, Columbus, for plaintiff error. 

Marshall Fraser, Toledo, for defendant error. 


MATTHIAS, J.—The purpose clause the charter the 
Bond Deposit Company follows: 


for and buying and selling securities and bonds and 
borrowing and loaning same; also making loans real estate 


The defendant has authority conduct banking business, 
solicit, receive accept money its equivalent deposit, 
business, and none claimed. The question presented, therefore, 
whether the plan operation adopted and pursued it, the 
transactions the defendant, are excess, violation, the 
authority upon the state the respects, either the 
respects, complained of. 

provided section article the Constitution, that— 


corporation not organized under the laws this state, 
the United States, person, partnership association shall use the 
word ‘bank,’ ‘banker’ ‘banking,’ words similar meaning any 
foreign language, designation name under which business may 
this state unless such corporation, person, partnership 
association shall submit inspection, examination and regulation 
may hereafter provided the laws this 


Pursuant the policy thus clearly expressed, the General Assembly 
Ohio passed appropriate legislation providing for the regulation, 
supervision, and inspection banking institutions the state for the 
purpose protecting and safeguarding the interests the 
Such act should construed accomplish the very evident 
purpose its enactment. The forceful and purposeful attempts 
avoid evade the effect its beneficial and salutary provisions should 
not encouraged permitted. The scheme devised and attempted 
the defendant ingenious and attractive. order 
the business stated the purpose clause its charter 
was necessary procure funds, and the defendant sought provide 
this ‘‘working fund,’’ so-called, inducing the deposit Liberty 
Bonds with the owners thereof. Such deposit could made with 
the defendant, subject call, for one, two, three years, the 
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rate interest paid therefor varying from per cent, calculated 
the face value thereof, addition that for coupons 
attached thereto. receipt was given the depositor such bonds, 
stating that the same had been deposited the ‘‘working surplus. 
fund the Security Bond Deposit Company Under 
the plan and method operation the bonds are 
used collateral security for the repayment money which 
borrows and employs its business discounting first mortgages, 
loaning Liberty Bonds, and buying and selling and dealing 
Liberty Bonds and real estate mortgages. the time this case 
was heard most the money employed its business nad been 
borrowed the defendant, the Security Bond Deposit Company 
Cleveland. 

seems quite clear that the interest and for the protection 
the public such business should under the supervision and 
inspection the state. The entire transaction which have 
referred, particularly that inducing deposits Liberty Bonds, has 
the appearance attempt avoid and evade the regulatory 
provisions the banking laws the state, and plain subterfuge. 
attempt perform some functions banking institution, 
but the same time escape the limitations and restrictions placed 
thereon. 

Section 710—2, General Code, far pertinent, reads: 


term ‘bank’ shall include any person, firm, association, 
corporation soliciting, receiving accepting money, its equivalent, 
deposit business, whether such deposit made subject 


Whatever may the abstract definition money,’’ 
that term used this provision, the defendant its method 
dealing, and the mode transaction its business, has placed 
that designation and characterization upon Liberty Bonds. 
conceded that checks, drafts, bills exchange, and express money 
orders fall within the meaning the phrase ‘‘or its and 
seems obvious that such phrase was employed that one 
aecept deposits other than money, and thereby avoid evade the 
provisions the banking act. would quite absurd hold that 
the one class deposits referred should treated the equivalent 
money, and the other, though deposited with the defendant and 
used the manner heretofore indicated, not the equivalent money. 

The relation the defendant and its depositor that debtor 
and rather than bailor and bailee, being substantially the rela- 
tion bank and its depositor (Treasurer Fayette County People’s 
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for appears from the record that the defendant does not undertake 
return the depositor the same bonds, but only bonds ‘‘of the 
same 

that respect the relation different than the deposit were 
money instead that which used the defendant procure 
money constitute its working capital. 

The language used the opinion the case Bank Marys- 
ville Windisch-Muhlhauser Brewing Co., Ohio St. 151, page 
157, with reference the bank’s deposits equally applicable here: 


bank does not contract keep hand the particular money 
deposited, pay the depositor’s checks out it, nor expected 
so. The moneys such depositors are commingled with other 
and the relation between and the general depositor essentially 
that creditor. legal effect the deposit loan the 


least the extent soliciting and receiving such deposits the 
defendant engaging the banking business, and that respect 
acting without authority. The judgment the Court Appeals 
affirmed. 

Judgment affirmed. 

JOHNSON, and JONES, JJ., coneur. 


ROBINSON, (dissenting). section 710—2, General Code, 
the Legislature has defined the subject-matter, the soliciting, receiving 
its 

That Liberty Bonds are not money must and conceded. The 
equivalent money that which may readily exchanged for 
money par, such drafts, checks, bills exchange, money orders 
and the like. 

Liberty Bonds the time this suit was instituted and heard could 
not readily exchanged for money par. They were not the 
equivalent money any definition extant prior the pronounce- 
ment this court this 

heartily agree with the majority the wisdom placing enter- 
prises such that which the plaintiff error engaged under 
the supervision the state banking department, some other su- 
pervising department, the end that depositors therewith may 
safeguarded, and were acting legislator would support 
measure, but the judiciary clothed with legislative power, and 
unwilling appropriate the courts that which the Constitution 
has vested elsewhere, even though there exists higher tribunal who 
may stay 
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the long run the state will better served the courts 

performing their function within the power conferred, trusting the 
wisdom the Legislature for needed legislation. 

this reason, and this reason only, dissent from the judgment 

the majority. 


INDORSER DISCHARGED 
GIVE 


FAILURE 
NOTICE DISHONOR 


Haynes Automobile Company Shepherd, Supreme Court Michigan. 
189 Rep. 841 


Where note dishonored maturity, the indorser dis- 
charged unless notice dishonor given him. This even 
though the maker the note bankrupt and the indorser has 
knowledge that fact. 


Action the Haynes Automobile Company against Marion 
Shepherd and another. Judgment for defendants, and plaintiff brings 
error. Affirmed. 

Barbour, Field Martin, Detroit (Henry Forler, 
Detroit, counsel), for appellant. 

Clark, Emmons, Bryant Klein, and Jas. Ferris, all Detroit, 
for appellees. 


CLARK, J.—Plaintiff, Indiana corporation, received the 
Devlin Company, Michigan corporation, note: 


Detroit, Mich., June 23, 1917. 
days after date promise pay the Haynes Automobile 
Company, order, one thousand dollars, Kokomo, Ind., value 
received, with per cent interest per annum. 
Devlin Company. 
Shepherd. 
Devlin.’’ 


—which was the last renewal note originally $5,000. Lyle 
Devlin was president the Devlin Company, and managed its affairs, 


NOTE—For similar decisions see Banking Law Journal Digest (Second 
Edition) 734. 
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George Devlin, father Lyle, was vice-president, but not actively 
connected with the management. devoted his time the business 
another company. The other indorser, Marion Shepherd, was not 
associated with the maker the note any capacity. 

The Devlin Company was also plaintiff open account. 
Shortly before the making the note, the Devlin Company being 
financial difficulties, Mr. Watson, plaintiff company, agreement 
between the maker and the payee, came Detroit, and assumed 
management the business the Devlin Company. This was the 
interest plaintiff, for its protection, and effect payment the 
amounts due it, and this Watson was aided and assisted Lyle 
Devlin. 

Just prior the making the note the indebtedness was reduced 
for advertising and for defective parts and return 
new parts, but dealing was continued after the making the note. 
The due date the note was August 22, 1917. fairly established 
the that least during the month August was the 
belief Watson and both the Devlins that the note was paid, ‘and 
that George Devlin was advised Watson. August the 
Devlin Company, after full conference and consideration 
Devlins, contemplated and that day, the suggestion 
Lyle Devlin, Watson wired 


Mich., Aug. 1917. 


Auto Co., Kokomo, Ind. 
Company bankruptey for our interest 

delivery note $1,000 paid audits better get 


The record shows response this telegram other 
tion Watson, the Devlins, the maker until upwards year 
later, though the treasurer plaintiff caused the note stamped 
preparation for its return, but did not return it, 
for the reason, says, that learned that was not paid. 

petition was filed creditors against the Devlin 
followed. For upwards year following plaintiff filed claim 
such proceeding. 

This suit against the indorsers. The defense that there was 
notice dishonor. was conceded that notice was given and 
that therefore defendant Shepherd released. The trial court directed 
verdict favor defendant Devlin, and judgment thereon was 
entered. Plaintiff brings error. 

was contended the trial court that the case was ruled the 
Negotiable Instrument Act Indiana, but counsel seem agree that 
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the statutes the states respecting the question presented are 
identical and the case here argued with citation our statute, and, 
the main, our decisions. 

That the maker was bankrupt the due date the note, and 
that the indorser had knowledge that fact and the financial 
condition the maker, did not relieve plaintiff the requirement 
respecting notice dishonor. Daniel Negotiable Instruments 
(6th Ed.) 1171, 1172, and eases cited. 

Indorser Devlin was not ‘‘the person whom the instrument 
presented for payment’’ bring the within the second exception 
section 6156, Comp. Laws 1915, considered Whitney Chadsey, 
216 Mich. 604, 185 826, cited counsel. Bessenger Wenzel, 
161 Mich. 61, 125 750, (N.S.) 516, and Gelder 
Welsh, 169 Mich. 490, 280, are also cited and 
failure give notice dishonor, those cases turned upon the 
proof waiver. The record here barren anything indicate 
waiver notice dishonor the indorser. The belief the maker 
and the indorser Devlin that the note was paid, and the telegram 
not square with the claim waiver. 

Judgment affirmed. 


DRAWEE LIABLE WHERE DRAFT DRAWN 
HIS AUTHORIZED AGENT 


Bank Roseboro Watson, Supreme Court North Carolina. 113 
Rep. 658 


The defendant instructed his agent secure funds for the pur- 
chase timber drawing draft upon the plaintiff and cashing 
the same bank. The agent drew instructed and cashed the 
draft the plaintiff bank. The defendant refused accept pay 
the draft. action the bank, was held that the defendant 
was liable, not the draft, but for money advanced him 
the his authorized agent. was further held that 
the agent was not liable the bank. 


Action the Bank Roseboro against Watson and 
Fleming. From judgment against defendant Fleming, appeals. 
error. 


NOTE—For similar decisions see Banking Law Journal Digest (Second 
Edition) 
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This action was brought the Bank Roseboro against the 
defendants recover $3,250 said bank for the benefit 
the defendant Fleming, aid him purchase certain timber from 
Butler and Andrews; the said funds 
having been made the instance the defendant Watson agent 
the defendant Fleming, and upon draft drawn said Watson 
Fleming the latter’s authority, and cashed the plaintiff bank. 
The plaintiff his alleged liability the part 
both the principal and the agent for the amount advanced, but the 
jury found that Watson was the agent Fleming securing 
this advancement, and was not liable the plaintiff; that Fleming 
alone was liable; and judgment accordingly. Appeal Fleming. 

Butler Herring Clinton, for appellant. 

Faircloth Fisher, Clinton, for appellee. 


CLARK, J.—This action not upon the draft nor for the 
recovery the purchase price the timber, contended the 
defendant Fleming, but for the recovery money advanced him 
for the purchase the timber the instance his agent, Watson. 

The defendant Fleming pleads the statute frauds, 
his defense upon the contention that not liable 
alleges. the subject the action realty, and that sued for 
the purchase money, not having signed any memorandum writing 
making him liable for such purchase. This the 
Though the amount the plaintiff asking for the 
same which Fleming was pay for certain timber ($3,250), and 
$250 this was his agent, Watson, Fleming’s liability arises 
from the advancement the $3,250 the bank, the instance 
who represented the bank, the jury finds ‘‘that was 
acting the agent for Fleming the time making the deed and 
drawing the draft.’’ 

The evidence that Watson asked Fleming make sufficient 
advancement funds enable him procure deed from Butler 
and Andrews, and Fleming directed Watson the plaintiff 
bank and ask advance the $3,250 out which pay $3,000 
for the timber and pay Watson $250 for his services, and say 
the bank that (Fleming) would honor draft for the $3,250 
drawn him with deeds attached through his bank. The deed 
for the timber was executed Butler and Andrews Watson, then 
from Watson and wife Fleming, and both deeds were attached 
the draft directed Fleming, but when the draft reached Fleming’s 
bank the price timber had dropped, and refused payment the 
draft, and without reimbursement the plaintiff for its outlay and 
trouble. 
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The statute frauds has simply the case 
where the money with which the timber has been paid for was 
advanced the bank upon draft Fleming drawn Watson 
upon Fleming’s authority. 

The jury having found the there can question 
the liability the principal whose request, and 
the draft was drawn. 

find error. 


RIGHT RECOVER PROTEST FEES CHECK 
Marshak Fontana, Supreme Court Iowa. 190 Rep. 387 


The defendant gave his check the plaintiff payment for 
certain property purchased the defendant. Upon presentment 
the check, payment was refused and the plaintiff had protested. 
The plaintiff brought suit the check and was held that 
was entitled recover protest fees, although formal protest was 
unnecessary because the fact that the check was 
bill exchange. 


Action Ben Marshak against Fontana, which the defendant 
filed counter-claim. Judgment for plaintiff, and defendant appeals. 
Affirmed. 

Lund, Webster City, for appellant. 

Webster City, for appellee. 


GRAFF, J.—Plaintiff seeks recover from defendant 
bank check the sum which represented the balance due 
pears purchased the defendant from the plaintiff. 
was filed the defendant, alleging that plaintiff orally 
warranted and represented that said carload pears was sound and 
not decayed, and were fit for human consumption, and 
pears would keep for more than days after the date purchase. 
The pleaded facts were sufficiently traversed, and 
alleged the sum $800. these issues the case was submitted 
the jury, and verdict the sum $463.08 was returned favor 
the plaintiff. 


NOTE—For similar decisions see Banking Law Journal Digest (Second 
Edition) § 973. 
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Appellant contends that the court erred holding matter 
law that the plaintiff was the owner the check suit. There 
merit this contention. Plaintiff the payee, and the production 
the paper him evidence title establish prima 
facie American Express Co. People’s Savings Bank, 192 Iowa, 
366, 181 701. The presumptive evidence plaintiff’s owner- 
ship and his right sue thereon was manner rebutted the 
Am. St. Rep. 442. fact, defendant pleaded and admitted the 
execution and delivery the check the plaintiff. 

Appellant also complains that the court erred permitting 
recovery protest fees the theory that proof was adduced that 
plaintiff ever paid said fees, that the check suit was ever 
protested. The check was inland domestic bill exchange, 
and protest thereof dishonor unnecessary. Section 
3060a152, Supp. Code 1913. However, when the instant check was 
presented the bank, payment was refused, and was duly protested 
for nonpayment. The certificate the notary due form was 
attached, which prima facie evidence the recitals contained there- 
in. Seetion 4624, Code 1897. The check was sufficiently identified, 
and under the objections made the defendant the time 
the introduction the check and notarial certificate the trial court 
properly admitted same. 

The material facts issue this case were dispute, and the 
verdict the jury conclusive these matters. The evidence 
sustains the The instructions given the court are 
harmony with the issues joined and the evidence offered support 
thereof. discover reason for granting new trial. 

Wherefore the judgment entered the trial court affirmed. 


PENALTY FOR USURY 


McKanna Thorne, Supreme Court Oklahoma. 209 Pac. Rep. 1039 


The highest legal rate interest Oklahoma per cent. 
The penalty provided statute for exacting higher rate that 
the borrower entitled for twice the entire amount 
tiff loaned the defendants for five years and the defendants 
contracted pay for the use the money the sum $3,454.15, 
the same being $454.15 excess the highest legal rate. 


NOTE—For similar decisions see Banking Law Journal Digest (Second 
Edition) 1162. 
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action the plaintiff recover the loan with interest, was held 
that the defendants were entitled counterclaim for twice the 
amount the interest contracted for, provided the statute. 


Action Thorne against Belle and another. Judg- 
ment for plaintiff and defendants appeal. Reversed and remanded, 
with directions. 

Wilson, Tomerlin Threlkeld, Taylor and Tripp, all 
Oklahoma City, for plaintiffs error. 

Paul, Oklahoma City, for defendant error. 


KENNAMER, J.—This appeal Belle 
and plaintiffs error, reverse the judgment 
the district court Oklahoma county rendered November 20, 1918, 
favor Thorne. The defendant error, Thorne, was 
the judgment the district court recovery 
together with interest thereon from the date said judgment the 
rate per cent. per annum until paid; for $600 attorney 
fee and the foreclosure real estate mortgage executed 
the payment said money adjudged due said Thorne 
upon certain promissory notes. 

The only question presented this appeal for determination 
whether not the transaction involving the loan $6,000 the de- 
fendant error the plaintiffs error shown usurious upon 
the face the notes executed evidencing the debt due plain- 
tiffs error the defendants error. 

The parties will referred they appeared the trial 
the Thorne, plaintiff, and Belle MeKanna and 
defendants. 

examination the evidence found the records diseloses the 
following facts: That for the use $6,000 loaned 
them for period five years from October 1912, until 
1917, were charged the plaintiff, Thorne, contracted 
pay him interest the sum $3,454.15, evidenced the fol- 
lowing notes: 


One coupon note 221.65 
Nine coupon notes for $210 each 
Mortgage alleged commission 
Interest $300 per cent. from 
Interest $450 from October 1912, Oetober 1913 
Interest $450 from October 1912, October 1914. 90.00 


Total interest contracted paid and charged Thorne, 
lender the money 
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clear from the notes executed the defendants that ihe 
defendants contracted pay the plaintiff $454.15 more than the 
legal rate interest, which the plaintiff was permitted charge the 
defendants under the law. Ten per cent. interest being the maximum 
amount interest which the plaintiff was permitted charge the 
defendants for the use the money, obvious that, when the 
plaintiff required the defendants pay him $3,454.15 for 
the use $6,000 for five years, the transaction was tainted with usury. 
The rule applicable stated Bristow Central State 
Bank (Okl. Sup.) 173 Pae. 221, follows: 


the lender exacts the borrower condition the 


sum addition the highest legal rate interest, the loan 
thereby tainted with usury and the taint not removed giving 


this charge the name ‘discount. 


The rule was again announced and approved the Morris 
Pureell Bank Trust Co. Pureell (Okl. Sup.) 204 436, 
where the lender money takes the borrower’s obligation for 
larger sum than the existing indebtedness, and obligation bears 
the legal rate highest interest the absence satisfactory ex- 
planation, may properly inferred from such that the 
lender the money has required the borrower obligate himself 
pay usurious interest. Ruby Warrior (Okl. Sup.) 175 Pae. 355; 
Garland al. Union Trust Co. al., 248. 165 Pac. 197; 
Bean al. Rumrill Sup.) 172 Pae. 452. 

Under section Senate Bill No. the the Legislature 
approved March 1916 (Session Laws 1916, 24, amending section 
1005 Revised Laws 1910), the defendants were entitled plead 
offset against the debt the plaintiff twice the 
amount the entire interest which the plaintiff charged the defend- 
ants for the use the money loaned. The part the 
statute reads follows: 


Provided further, that when any suit brought upon any 
note, bill other evidence indebtedness any 
gage lien given secure such indebtedness when greater rate 
interest has been collected, reserved, charged received than pro- 
vided for this act, the his legal representative, may 
plead set-off said action twice the amount 
the entire interest reserved, charged received said 
transaction, all such transactions between the same 


plain under the provisions this statute that the judgment 
the district court must reversed and the cause remanded, with 
directions grant the defendants new trial and proceed with the 
cause harmony with the views herein expressed. ordered. 
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Bank Proctorville West Supreme Court North Carolina. 
114 Rep. 178. 


The cashier the plaintiff bank bought automobile from 
the defendant for $540. told the defendant draw his check 
for that amount the bank and that (the cashier) would de- 
posit funds make the check good. Instead making the de- 
posit promised the cashier charged the check against the de- 
fendant’s creating overdraft for the entire amount. 
The cashier was the only person connected with the bank who had 
any knowledge the agreement between him and the defend- 
ant. was held that the bank could recover the amount the 
overdraft from the defendant. was further held that, inasmuch 
the cashier was the only person the bank who had knowledge 
the delay four months giving notice the 
overdraft would not prevent recovery the bank. 


Action the Bank Proctorville against Dr. 
judgment dismissal, plaintiff appeals. Reversed. 

Britt and Lawrence Proctor, all Lumberton, 
for appellant. 

Varser, MeLean Stacy, Lumberton, and Brown 
Shepherd, Raleigh, for appellee. 


CLARK, J.—A jury trial was waived, and this was 
submitted facts agreed: May 28, 1920, Blue, cashier 
the plaintiff bank, his private capacity individual, and for 
his individual uses and purposes, purchased automobile from the 
defendant the price $540. Blue instructed West, who was 
the bank, draw check upon the bank for the purchase 
price and promised that, when was presented, he, Blue, would de- 
posit sufficient funds the credit the seller the said bank 
make the draft good. Pursuant this agreement, West drew his check 
upon the plaintiff bank, which was duly charged his but 
Blue failed place funds the credit West meet the same 
when presented and paid, but simply charged the amount West’s 
creating overdraft for the whole amount. 

This action brought the bank recover said overdraft 
$540. None the officers directors plaintiff bank had any 
knowledge whatever any the transactions. October. 1920, 


NOTE—For similar decisions see Iaw Journal Digest (Second 
Edition) § 824. 


BANK’S RIGHT RECOVER OVERDRAFT 
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about four months after the above transaction, examination 
the bank the officers the state banking department, was dis- 
covered that Cashier Blue was defaulter for large amount and 
was removed. notice was given West the overdraft until 
after the removal Blue because the other officers and 
directors the bank had knowledge the overdraft. Upon as- 
certaining the fact, demand was made upon the defendant for pay- 
ment the overdraft and refused, and this action was brought. Blue 
was insolvent when purchased the automobile and still insolvent. 
Ile was the only salaried officer connected with the bank. 

Independent the purchase the automobile and the other cir- 
cumstances mentioned, the defendent liable the bank for payment 
the overdraft him. The fact that the cashier had promised 
put sum there meet it, which was, not done, does not affect the 
fact that the defendant has gotten $540 money from the bank 
the overdraft and his liability therefore. the promise had been 
carried out the cashier actually putting the money the bank 
the West, the cashier would have been guilty embezzle- 
ment applying $540 the money intrusted his care and custody 
and converting his own use, offense for which the doors the 
penitentiary would have swung open. failed place the 
money, either his own the bank, was simply case where the 
cashier promised, any other person could have promised, place 
sum the the drawer the check and did not do. 
The liability the drawer the bank due the that has 
gotten $540 the bank’s money means overdraft for which 
the drawer responsible the bank, and was his misfortune that 
the assurance Blue that would place that much 
money his 

West knew, matter course, that the transaction effect 
was that the cashier, without any authority from the bank, was 
loan him $540 without any note security given him the 
bank and without payment interest. knew that the cashier had 
authority make such transaction, and sold the automobile 
him for the sake the profit, such sale relying upon the promise 
Blue place money the bank the defendant’s credit, which 
promise the did not keep. The failure was the loss 
the defendant, and not the loss the bank, for the cashier had 
authority use the bank’s funds for his own purposes. Even if, 
cashier, had actually paid the check the bank the utmost 
good faith, was none the less overdraft for which West was in- 
debted the bank. The cashier’s promise West make good 
wise released West from payment the overdraft when the 
cashier failed place the money the credit the drawer. This 


THE BANKING LAW JOURNAL 


almost identical with that Grady Bank (N. C.) 667, 
decided this term. 

Dowd Stephenson, 105 467, 1101, the court 
held that, when the president bank authorized transaction 
pay debts due himself, though with the knowledge the cashier 
the bank, was defense; the court saying that the president and 
officers the bank other than the directors have authority ap- 
propriate its moneys. said that case: 


defendant got the benefit the bank’s money way 
not authorized intended it, and very certainly can recover 
that money proper Moss Banking, and 
cases. 


The agreement between the cashier, Blue, and the defendant, West, 
was fraud upon the plaintiff bank, and can recover the amount 
overdraft created the result such fraudulent agreement. 


held: 


cashier bank has implied authority pay his 
dividual debts entering the amount them upon the 
passbook his who keeps with the bank, and 
permitting the creditor exhaust such account which are 
paid, the bank having received nothing value the transaction. 
the cashier bank, without actual authority so, should 
undertake pay his individual debts the manner stated, the 
bank may recover his creditor the amount money paid out 
upon the faith the unauthorized passbook entries. The fact that 
the personally interested transaction this character 
sufficient put the upon inquiry the actual extent 
the 


Cobe Hardware Co. Kan. 522, 112 Pae. 115, 
(N. S.) 1126, was said: 


and the cashier, acting with him, could 
more appropriate the funds the bank pay the individual debts 
Devlin without the sanction the board directors than could 
the cashier the bank the cited case, and was incumbent 
the appellee, was upon the creditor that case, inquire, 
whether the officers the bank were acting within the scope their 


alleged agreement was beyond the scope the 
and without consideration, and therefore 
eannot ‘‘without express authority, take payment note mere 
verbal assignment intangible interest another note already 
held another bank 


it! 
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The decision Dowd Stephenson, supra, fully sustained 
(N. 1126, supra; Bank Gunhus, 133 Iowa, 409, 110 
611, (N. S.) 471; Bank Otterbach, 135 160, 112 
769, 124 Am. St. Rep. 267; Langlois Gragnon, 123 La. 
Law, 301, Atl. 497, Am. St. Rep. Bank Drake, Kan- 
311, Am. Rep. 646; Bank Bank, 557, Ed. 490; 

The agreement was fraud upon the plaintiff bank, and the 
knowledge Blue, the conniving will not imputed the 
bank. Roper Ins. Co., 161 157, 871, where said: 


rule that notice agent notice the principal, being 
based upon the presumption that the agent will transmit his knowl- 
edge his principal, the rule fails when the are such 
raise clear presumption that the agent will not perform this 
duty; and accordingly, where the agent engaged transaction 
scheme defraud the latter, the principal not charged with the 
knowledge the agent acquired therein. This principle im- 
puted knowledge does not apply when would against the interest 
the agent make the 


the same purport, Commission Bank, 164 358, 
308; Brite Penny; 157 110, 964; Bank School 
267, 623. 

The fact that notice was given the defendant, West, the 
existence the overdraft until some time after the draft was cashed 
does not prevent the plaintiff from recovery. would not have this 
even cases where there was fraud, for the liability the 
bank for the overdraft arises upon the obligation pay money had 
and received, but this case admitted the agreed that 
none the officers directors the plaintiff bank, except the guilty 
had any knowledge notice the transactions between the 
and the defendant, West, until some four months after the 
draft was cashed, and that immediately upon the facts 
notice was given the defendant and demand for payment made. 
Even when there the utmost good faith, there authority nor 
principle which sustains the proposition that, unless the bank promptly 
notifies depositor the existence overdraft, cannot recover 
the amount thereof from the customer. The customer fixed with 
knowledge the condition his account fully the bank and 
has the same knowledge that has overdrawn his account. 

was said this term upon similar statement facts 
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Grady Bank, citing Hier Miller, Kan. 258, 77, 
952, supra, the mere fact that the cashier was personally in- 
terested the transaction was sufficient put the ereditor upon 
inquiry. 

Upon the facts agreed, judgment should have been entered favor 
the plaintiff. 
Reversed. 


NATIONAL BANKS MAY ACT FIDUCIARY 
CAPACITY PENNSYLVANIA 


Estate Edna Frisbie Turner, Superior Court Pennsylvania, 
October Term, 1922 


The provision the Federal Reserve Act, authorizing 
tional bank act fiduciary capacity, not contravention 
the laws the state Pennsylvania and proper for such 
bank approved fiduciary the Orphans’ Court. this 
ease, the petitioning national bank agreed keep all trust funds 
separate, required state law, deposit them separate 
bank and not remove trust funds property beyond the juris- 
the court. The bank also stipulated that would sub- 
mit examination the State Banking Department. was 
further held that the Federal Law authorizing the Comptroller 
the appoint receiver for any insolvent national 
bank objection allowing such bank act fiduciary. 


Nos. 232, 233, 234. October Term, 1922, Appeals the Corn 
Exchange National Bank Philadelphia, individually and guardian 
estates Dudley Turner, Jr., and Edna Frisbie Turner, minors, 
from decree Orphans’ Court Philadelphia County, Nos. 
and 100. 


Opinion LINN, 
This appeal challenges the refusal approve national bank 
fiduciary. Approval was denied the single ground that the Fed- 
eral legislation conferring fiduciary powers national banks ‘‘in 
contravention the law and established practice this Common- 
wealth.’’ 

The question arose distributing the estate Edna Frisbie 
Turner, deceased, letters testamentary having been granted 1920. 


NOTE—For similar decisions see Banking Law Journal Digest (Second 
Edition) 349. 
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Her minor children were beneficiaries under her will. 1921 the 
court below appointed the Rittenhouse Trust Company, corporation 
Pennsylvania, guardian the estates the minors. May 
1922, the the executors came for adjudication. 
showed balance for the minors. The executors petitioned for dis- 
tribution and stated that since its appointment guardian the Rit- 
tenhouse Trust Company was converted into national bank and 
thereafter was consolidated into Corn Exchange National Bank. Dis- 
tribution the bank guardian was therefore asked. 

referring the subject the Auditing Judge said: 

the matter the National Bank Germantown, District 
Reports, 603, appears that this has refused recognize 
approve national banks for appointment fiduciaries this court. 
does not appear that the merged corporation, Corn Exchange National 
Bank, has been approved this court for appointment fiduciary. 
The award the Turner minors will therefore made subject the 
merged corporation being approved, and the event their failing 
obtain the approval this court the award payable 
guardian when duly appointed and 

Accordingly the bank then filed petition drawn pursuant the 
proper rule court, setting forth its incorporation under the Na- 
tional Banking Law, various facts concerning its management and 
assets and the consolidation with the Rittenhouse National Bank, for- 
merly the Rittenhouse Trust Company, that was authorized the 
Federal Reserve Board transact general fiduciary business, had 
complied with the law Pennsylvania governing the transaction 
such business, had the provisions the Act May 1889, 
159, and also the Act May 20, 1921, 991, making 
itself subject supervision and examination the Banking Depart- 
ment Pennsylvania the same corporations Pennsylvania. 
number evidential exhibits were attached the petition, among 
them stipulation under Rule XXI which the applicant ‘‘hereby 
stipulates and undertakes irrevocably that securities and other prop- 
erty received the corporation both fiduciary capacity and from 
the person persons for whom surety shall not taken out 
the jurisdiction the court and shall kept separate and apart 
from all money, securities and property the said bank that the 
same can all times easily identified belonging the estate 
the person persons for whose account the same has been re- 
and that trust funds received said bank either fiduciary 
for the person persons for whom surety shall deposited 
separate account bank banks trust company trust 
companies other than said Corn Exchange National Bank Philadel- 
phia good standing Philadelphia 


q 
q 
4 
q 
q 
q 
q 


THE BANKING LAW JOURNAL 


the same day the petition was refused for reasons previously 
given the case the National Bank Germantown (supra). From 
that refusal this appeal No. 232 October Term 1922 was taken. 

Three days later the bank guardian the estates the chil- 
dren filed another petition setting forth that pursuant the adjudica- 
tion the executors’ account its petition for approval fiduciary 
under Rule XXI had been filed and dismissed, that was advised 
counsel that specified Acts Congress, with the approval the 
Federal Reserve Board, was authorized transact fiduciary 
business, and having accepted the provisions applicable state law 
specified was ‘‘fully qualified and authorized continue act 
guardian the estates Dudley Turner, Jr., and Edna Frisbie 
Turner, minors, and all other fiduciary capacities, and that the 
dismissal the petition for approval under Rule XXI was with- 
out legal justification authority.’’ Petitioner asked for order 
directing the executors pay guardians the estate the minors. 
the money awarded them the adjudication. supplemental 
adjudication this petition was dismissed for the reasons previously 
given. Exceptions these adjudications were then filed. After they 
were dismissed two appeals were taken one the bank guardian, 
the other individually (Nos. 233 and 234 October Term 1922). The 
appeals were argued together and shall disposed of. 

particular special objection petitioner made need 
consider the light the record the problem thus stated the 
below: 

question therefore arose whether the court should approve 
them (national banks) for appointment fiduciary capacities and 
accept them surety. should approve them unless the Federal 
acts are contravention the law and established practice this 
Commonwealth.’’ National Bank Germantown, District 
Reports, 603. 

The Act Congress approved December 13, enacted that 
Federal Reserve Board shall authorized and empowered 
(k) grant special permit national banks applying 
therefor when not contravention state local law, the right 
act trustee, executor, administrator registrar stocks and bonds 
under such rules and regulations the said Board may prescribe.’’ 
see. 11, par. Stats, 251 Compiled Statutes, 1918, 
9794). Later some definition the words ‘‘in contravention state 
local law’’ became desirable and was supplied amendment 
February 26, 1918, par. Stats. 967, Compiled Stats. 1918 
supp. 9497. was follows: 


grant special permit national banks applying 
therefor, when not contravention state local law, the right 
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act trustee, executor, administrator, registrar 
guardians estates, assignee, receiver, committee estates lunaties, 
any other fiduciary capacity which state banks, trust companies 
other corporations which come into competition with national banks 
are permitted act under the laws the state which the national 
bank located. 

the laws such state authorize permit the exercise 
any all the foregoing powers state banks, trust companies. 
other corporations which compete with national banks, the 
and the exercise such powers national banks shall not 
deemed contravention state local law within the meaning 
this act. 

banks exercising any all the powers enumerated 
this shall segregate all assets held any fiduciary capacity 
from the general assets the bank and shall keep separate set 
books and records showing proper detail all transactions engaged 
under authority this sub-section. Such books and records shall 
open inspection the state authorities the same extent the 
books and records corporations organized under state law which 
exercise fiduciary powers, but nothing this act shall construed 
authorizing the state authorities examine the books, records and 
assets the national bank which are not held trust under authority 
this sub-section. 

national bank shall receive its trust department deposits 
eurrent funds subject check deposit checks, drafts, bills 
exchange other items collection for exchange purposes. Funds 
deposited and held trust the bank awaiting investment shall 
separate account and shall not used the bank 
the its businéss unless shall first set aside trust 
department United States bonds other securities approved the 
Federal Reserve Board. 

the event the failure such bank, the owners the 
held trust for investment shall have lien the bonds other 
securities set apart addition their claims against the estate 
the bank. 

the laws state require corporations acting 
fiduciary capacity deposit securities with the state authorities for 
the protection private court trusts, national banks acting shall 
required make similar deposits, and securities deposited shall 
held for the protection private court trusts provided the 
state law. 

bond usually required individuals state corporations under 
similar are exempt from this requirement. 

banks shall have the power such bond when 
required the laws the state. 

any case which the laws state require that corpora- 
tion acting trustee, executor, administrator any capacity 
specified this section shall take oath make affidavit, the 
president, vice-president, cashier trust officer such national bank 
may take the necessary oath the necessary affidavit. 

shall unlawful for any national banking association lend 
any officer, director employee any funds held trust under the 


4 

a 
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powers conferred this section. Any officer, director employee 
making such loan whom such loan made may fined not 
more than $5,000 imprisoned not more than five years, may 
both fined and imprisoned the discretion the court. 

passing upon applications for permission exercise the powers 
enumerated this sub-section the Federal Reserve Board may take into 
consideration the amount capital and surplus the applying bank, 
whether not such and surplus sufficient under the 
the case, the needs the community served, and any 
other facts that seem proper and may grant 
refuse the application provided that permit shall 
issued any national banking association having capital and surplus 
less than the capital and surplus required state law state banks, 
trust companies and corporations exercising such 


Congress has provided that the state law ‘‘authorizes 
permits the exercise (guardianship) state banks, trust 
companies other corporations which compete with national 
granting and the exercise such powers national banks 
shall not deemed contravention state local law within 
the meaning this act,’’ the decision these appeals must depend 
whether Pennsylvania permits such competing corporations act 
that the state law provides the national bank must 
permitted enjoy fiduciary powers. familiar state laws confer 
that power such corporations the learned court below misinterpreted 
the Acts Congress holding them contravention State 
Law. 

The federal legislation constitutional: First National Bank 
Fellows, 244 416; and the Congressional power plenary. Ex- 
cept Congress permits state cannot stand the way corporate 
activity authorized Congress. Such authority confers immunity 
from state interference, legislative judicial. Co. North 
Dakota, 250 135, and Telephone Co. South Dakota, 250 
163, Second Employers Liability Cases, 223 Ry. Co. 

The effect the amendment 1918 the Act 1913, 
mere rearrangement the words will show, was authorize the 
Federal Reserve Board grant special permit national banks 
applying therefor (having the required and surplus,’’ supra) 
the right act any fiduciary capacity which state banks other 
corporations which come into competition with national banks are 
permitted act under the laws the state which the national 
bank located, whenever the laws such state authorize permit the 
exercise any all such powers state banks other corporations 
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competing with national banks. The Congressional definition 
determination what shall not considered contravention state 
law for the purposes the enactment takes account the fact 
that details administration the federal system may may not 
differ from administrative matters prescribed the state system. 
Congress was the sole judge the means appropriate the end 
accomplished the exercise this additional power conferred 
national banks; they knew that throughout the states widely divergent 
systems fiduciary law prevailed. The administrative differences 
which the court below found decisive conflict between state and 
federal law may important elements the competition for business 
and the market may may not operate favor the state 
corporations, but these differences themselves are not sufficient 
deprive national bank the enjoyment fiduciary powers, and 
particularly that the disclosed this record. 
See First Natl. Bank Fellows, supra; People Russell, 283 Ill. 520, 
with the prior decision the same court State 
271 Ill. 100; Woodbury’s Appeal, 50; Hamilton State, 
Conn. 648; Estate, 171 Wis. 553; Mollineaux, 179 
Supp. 90; Fidelity ete. Trust Co. Enright, 264 Fed. 236. 

The first reason given support its that the federal 
statute contravention with the state law based comparison 
the two systems concerning the deposit trust funds. The Federal 
provision has been quoted. For the State the Acts May 1889, 
159, and June 27, 1895, 402 provide that such ‘‘companies 
shall keep all trust funds and investments separate and apart from the 
assets the companies and all investments made the said companies 
fiduciaries shall designated that the trust which such invest- 
ments belong shall clearly known.’’ addition are advised that 
the state banking department requires trust funds deposited 
separate bank. The Acts Congress and the state laws are not 
alike, but difference permitted corporate management does not 
establish that the federal statute contravention the state law 
the light the explicit Congressional definition those words, and 
the difference further unimportant the decision this case 
because the record shows that petitioner has agreed comply with the 
state law the subject. The petition also contains stipulation 
whereby petitioner irrevocably convenants with the court below, 
pursuant Rule XXI, that will not remove securities other 
property held fiduciary capacity outside the jurisdiction 
the court, and that will deposit trust funds separate account 
with another bank trust company. 


q 
q 
q 
q 
q 
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The second point alleged conflict the court found comparing 
the part section (k), supra, authorizing examination state 
examiners the affairs national bank, with the state law May 
21, 1919, 209, providing (section for examination state 
examiners, but the record shows that petitioner has stipulated both 
with the court and with the state banking department that the state 
banking department shall make like examination all its property 
and assets done the ease state banks. The record also 
shows that petitioner has filed stipulation with the banking depart- 
ment and remain subject supervision that department 
the same extent state corporations pursuant the Act May 20, 
1921, 991, entitled the appointment corporate 
tions fully supervision and examination the banking 

The learned court below found its third conflict ‘‘in the 
suspension national The federal law 
provides that such eases the Comptroller the appoint 
receiver who under the direction the Comptroller take 
possession, administer, ete., pursuant appropriate judicial action. 
The practice has long prevailed and well understood. The court 
remarks that such receiver will not under the control the state 
But the court below would seem that the federal court 
supervising receivership under the national banking law neither 
more nor less foreign than state court supervising receiver appointed 
the commissioner adminstering the affairs state- bank 
pursuant state law. 

was for Congress determine whether the details corporate 
management prescribed were better adapted for the exercise 
the plenary federal power desired exerted than other methods 
corporate administration effective the states, but its provisions for 
the conduct business the administration though 
different from the state system cannot regarded contravention 
state law within the terms the amendment 1918. 

The orders appealed from are reversed and the record remitted 
with instructions enter order consistent with this opinion. 


PORTER, J., dissents. 


GAWTHORP, J., did not hear the argument and did not participate 
the decision. 
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BANK PURCHASING NOTE SIGNED AGENT 
WITHOUT AUTHORITY 


State Bank Alcester Weeks, Supreme Court South Dakota. 
189 Rep. 941 


The defendant signed note payable the Midland Packing 
Company. Thereafter, the plaintiff bank purchased the note 
good faith, bearing this indorsement: Packing Com- 
pany, without us. Per Wm. Colby, 
action the bank against the defendant maker, appeared that 
the note had been obtained from the maker fraud. was held 
that the bank’s right recover depended upon the authority 
the payee’s agent indorse. The plaintiff introduced 
written the treasurer the payee, saying that Colby and an- 
‘other agent ‘‘have authority indorse notes, signing ‘Midland 
Packing Company, without All agents engaged 
the sale stock are authorized.’’ was held that this letter 
did not prove the agent’s authority. did not purport 
authority upon him, but was merely unsworn statement that 
the agent had such authority. judgment favor the bank 
was reversed. 


Action the State Bank Alcester against Henry Weeks. From 
judgment for plaintiff, and from order denying new trial, de- 
fendant appeals. Judgment and order reversed. 

Bogue Bogue, Parker, and Carlson, Canton, for 
appellant. 

Snell Randall, Hawarden, Towa, and Caldwell Caldwell, 
Sioux Falls, for respondent. 


POLLEY, J.—Plaintiff recovered judgment promissory note, 
and defendant appeals. 

The defense that the note was procured fraud, want con- 
sideration, and failure prove title. Plaintiff admits the note was 
obtained from defendant false and fraudulent representations; but 
plaintiff indorsee the note, and claims that entitled 
recover ‘‘holder due course.’’ Defendant contends, among 
other defenses, that does not appear from the note itself, nor from 
any evidence the record, that the note was indorsed person 
having authority do, and that the note subject the same 
defenses the hands plaintiff that was the hands the 
original payee. The note its face payable the Midland Packing 
Company and the indorsement the back thereof follows: 


NOTE—For similar decisions see Banking Law Journal Digest (Second 
Edition) 48. 
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Packing Company, without recourse us. Per Wm. 
Colby, Agt.’’ 


For the purpose showing that Wm. Colby had authority 
indorse promissory notes belonging the Midland Packing Company, 
plaintiff offered, and, over defendant’s objection, the court received 
evidence, the following letter: 


Bank Alcester, South Dakota—Gentlemen: 
Pursuant your request, are pleased advise you that Wm. 
Colby and Lohman, have authority indorse notes, signing, 
Midland Packing Company, without recourse,’ upon notes made pay- 
able Midland Packing Company, for drafts, certificates deposit, 
made payable Midland Packing Company. All agents en- 
gaged the sale stock are authorized; but, your desire, 
are glad give you this information for your records. But 
desire call your attention the fact that their authority limited 
that described herein. Midland Packing Company, Burlin- 
game, 

Defendant contends that this letter does not itself authorize 
Colby indorse the note, and that does not prove that such au- 
thority exists from any other not disputed that Burlin- 
game the treasurer the Midland Packing Company, and the 
the respondent that such treasurer had authority 
indorse the notes the company and delegate such authority 
others. But this not the question determined. The question 
is: Had such authority been conferred Colby? 

Title commercial paper passes indorsement, and, when the 
indorsement made one other than the owner, necessary 
show that the one making such indorsement had authority from the 
owner indorse the same, and the party asserting ownership 
virtue such indorsement has the burden proving such authority. 
636; Seotland County Bank Hohn, 146 Mo. App. 699, 125 
539; Bank MeFarland (Utah) 195 313; Curran Wil- 
son, Cal. App. 208, 171 817; Vickery Burton, 245, 
193; Spicer Smith, Mich. 96. And, the indorsement 
commercial paper being act that must done writing, the 
authority perform such act must conferred written authority. 
Section 1723, Rev. Code 1919. Under this rule the plaintiff failed 
prove authority Colby indorse the note. The letter written 
Burlingame does not confer upon Colby authority indorse notes. 
does not purport confer such authority. merely unsworn 
statement Burlingame that Colby and other stock salesmen had 
such authority, and not competent prove any fact issue 
the case. 

The judgment and order appealed from are reversed. 
GATES, J., not sitting. 
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LIABILITY TRANSFERRING MONEY 
ABROAD 


Katz Western Union Telegraph Company, New York Supreme 
Court, Appellate Term, 196 Supp. 556 


The plaintiff delivered money the defendant telegraph com- 
pany for transmission party Rotterdam. The telegraph 
company, having agent there, turned the money over the 
defendant bank for transmission, conformity with its tariff and 
working rules filed with and approved the Interstate Commerce 
Commission. Through the negligence the bank, the money was 
not transmitted. was held that the telegraph company was the 
plaintiff’s agent for the purpose contracting his behalf with 
the bank and that the bank alone was liable the plaintiff. 


Appeal from Municipal Court, Borough the Bronx, First Dis- 
trict. 

Action Joseph Katz against the Western Union Telegraph Com- 
pany and the Irving National Bank. From judgment for plaintiff, 
after trial judge without jury, defendants appeal. Judgment 
modified and affirmed. 

Argued October term, 1922, before GUY, BIJUR, and MULLAN, 
J.J. 
Woodward, Dennis Buhler, New York City (Joseph Buhler 
and Arthur King, both New York City, counsel), for ap- 
pellant bank. 

Francis Raymond Stark and Joseph Egan, both New York 
City, for appellant Western Union Telegraph Co. 
Charles Herbst, New York City, for respondent. 


BIJUR, J.—Plaintiff delivered money the defendant telegraph 
company for payment party Rotterdam. The telegraph com- 
pany had agent Rotterdam, and therefore turned the money 
over the defendant bank for transmission. This was done 
formity with the prescribed tariff conditions defendant for the 
handling money transfers file with the Interstate Commerce 
Commission Washington. Needless say that, under the Federal 
Act June 18, 1910 (U. Comp. St. 8563), Federal law governs 
the interstate and foreign commerce telegraph companies, and that 
tariffs filed with and approved the Interstate Commerce Commis- 


similar decisions see Banking Law Journal Digest (Second 
Edition) 356-357. 
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sion are upon firmly established, the sole legal conditions 
upon which the business may done. Western Union Tel. Co. 
Esteve Bros., 256 566, Sup. Ct. 584, Ed. 1094; Boston 
Maine Railroad Hooker, 233 97, Sup. Ct. 526, Ed. 
868, 1915B, 450, Ann. Cas. 1915D, 593. 

Upon these considerations seems follow that the defendant 
telegraph company, having acted strictly conformity with its tariff 
and working rules approved the Interstate Commerce Commission, 
became literal accordance with these terms the agent the sender 
contract with the bank his behalf, and that, the money not hav- 
ing been transmitted the negligence the defendant bank, 
the latter alone liable. 

The bank, appellant, urges that had contractual relation 
‘with plaintiff, and that the latter’s sole redress against the telegraph 
citing McBride National Bank, 163 App. Div. 417, 
148 Supp. 654. not necessary say more than that the 
latter case concerned matter private contract only, and thereby 
distinguished from the instant case, where all parties having 
therewith are bound know the conditions 
authority for the doing the business. 

Judgment modified render judgment favor plaintiff 
and against defendant Irving National Bank for $338.26, with costs, 
and dismiss the complaint the merits against the Western Union 


Telegraph Company, with costs, and judgment modified, affirmed, 
without costs appeal either party. All 


The Law Bank Checks 


Series Articles Dealing with the Issuance, Collection and Payment 
Bank Checks 


JOHN EDSON BRADY 


FORGED CHECKS (Continued) 


Circumstances Permitting Drawee Recover Money Paid 
Check Bearing Forged Signature. 


§10. Taking Check from Stranger Without Inquiry Considered 
Negligence. 


§9. Circumstances permitting drawee recover money paid 
check bearing forged signature. bank bound know the signa- 
ture every one its depositors. makes mistake regard 
depositor’s signature and pays check, upon which depositor’s 
signature forged, may not charge the check against the depositor’s 
account. true that, the payment due the depositor’s 
negligence, the loss will placed upon the depositor rather than the 
bank. But circumstances, such will shift the loss from the bank 

the depositor this manner, not often arise. 

The rule that bank must know the signatures its depositors 
the extent that drawee bank, having paid check bear- 
ing forged depositor’s signature, will not allowed recover back 
the money where the person receiving payment received good 
faith. other words, when bank pays check drawn upon it, 
which the drawer’s signature forgery, the loss is, general rule, 
placed upon the bank. These matters were fully discussed the two 
preceding articles this series. 

Most rules banking law have their exceptions. And there are 
exceptions the rule that drawee bank cannot recover back the 
money which has paid check bearing forgery the de- 
positor’s signature. The exception this rule that, where the 
person receiving payment has, his own negligence, contributed 
the success the fraud, will held liable and the drawee bank 
will permitted back the money which has paid 
him, providing the bank has itself been guilty negligence 
making the payment. 

the case Woods Colony Bank, 114 Ga. 683, Rep. 
720, appeared that the holder check presented the drawee 
bank, after acquiring knowledge facts 
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suspicion that was not genuine, without disclosing such facts. 
was told the teller the bank that doubted the genuineness 
the signature, and would pay the check only condition that the 
holder would indorse it, which the holder did. was held that the 
bank could recover the money paid the check, upon ascertaining 
that the signature was forgery. 

this the court said: ‘‘The rule that drawee presumed 
know his drawer’s signature, least that presumed 
know better than stranger, founded sound reason, and 
predicated upon the further presumption that the drawer cus- 
tomer business associate the drawee, and that their business re- 
lations have been such insure such knowledge the part the 
drawee. But, determining the relative rights drawee, who, 
under mistake fact, has paid, and holder who has received 
such payment upon draft which the name the drawer has been 
forged, would seem only fair consider the question 
diligence negligence the parties respect thereto. the holder 
has been negligent paying the forged paper, has, his conduct, 
however innocent, misled deceived the drawee his damage, 
would unjust for him allowed shield himself from the re- 
sults his own carelessness asserting that the drawee was bound 
law know his drawer’s signature. course the drawee must, 
order back from the holder, show that himself was 
free from 

The same rule applies where check deposited the holder 
his own account the bank which the check drawn, and 
the bank, instead attempting recover the money from the holder, 
merely charges the forged check back against the depositor’s account. 
such the payment has been due negligence the part 
the holder the check, the bank, upon discovering the forgery, 
permitted charge back. 

Such situation arose the case Woodward Savings 
Trust Company, C., 100 Rep. 304. The holder was deemed 
negligent this case because the check was signed, not the person 
against whose account was drawn, but her son. The holder saw 
the check signed and neglected the 
the drawee bank. 

appeared that the plaintiff was engaged the business sell- 
ing automobiles Washington under the name the Overland 
Washington Company. the morning January 24th, one Simon 
Jackson went the place business the plaintiff about o’clock 
the morning, and entered into for the purchase 
Ford car from one Hollowell, agent the plaintiff, the terms 
which Jackson was pay $20 give paper for $100 with 
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solvent indorsers, check for $280, and note for $25, secured 
mortgage the automobile. Simon Jackson had with the 
defendant bank, but gave check for the $280, signing the name 
his mother, Winnie Jackson, drawer, who did have account 
the bank. took the the defendant bank, and 
asked the check Winnie Jackson for $280 was good, which was 
answered the affirmative, Winnie Jackson having that time $340 
her credit the bank. returned the place busi- 
ness the plaintiff when the plaintiff was present, and was then 
found that Simon Jackson could not secure the paper for $100, prop- 
erly indorsed. The check for $280 was then torn up, and gave 
the plaintiff payee another check upon the defendant bank for 
$380, signing the name Winnie Jackson drawer the presence 
the plaintiff, who took this check the bank, indorsed it, passed 
across the counter, and was given credit for the same his 
depositor. Later the day the defendant bank charged 
back the check the account the plaintiff, finding that Winnie 
Jackson did not have $380 her and that she had not au- 
thorized Simon Jackson sign her name the check. 

The mere fact that the check was overdraft would not have 
been sufficient justify the bank charging the back, but 
the fact that the holder received the check signed person other 
than the depositor, without inquiry, and neglected inform the bank 
such fact, was regarded sufficient negligence shift the burden 
the loss from the drawee bank the holder the check. 

some cases, the rule expressed that person receiving money 
from bank upon check, purporting drawn upon one 
its depositors, but the signature which is, forgery, 
not entitled retain the proceeds unless the following 
appear: First, that the person receiving payment was not negligent 
receiving the check; second, that the bank was lacking due 
paying the check, and third, that, upon receiving payment, 
the holder has changed his position that would more 
unfavorable condition, the bank were allowed recover the money, 
than the bank had discovered the forgery and had refused pay 
the upon presentment. The third condition mentioned 
present case where the holder check it, receives 
for it, before paying any part the proceeds the person 
from whom received the check and afterwards pays over the pro- 
ceeds. American Express Company State National Bank, Okla. 
824, 113 Rep. 711. 


§10. Taking check from stranger without inquiry considered 
negligence. There are number cases which drawee bank, 
bringing suit recover the money which has innocently paid 
check bearing forgery depositor’s signature, makes the claim 
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that the person whom the payment was made, received the check 
from stranger, making inquiry the latter’s identity 
the genuineness the check and neglected disclose these 
the drawee bank. quite uniformly held that re- 
ceiving check under such constitutes negligence and 
that when such situation disclosed, the drawee bank will 
Hutcheson Hardware Company Planters’ State Bank, Ga., 105 
Rep. 854. 

The Hutcheson Hardware Company were merchants Sanders- 
ville, Ga. man came into their store buy gun, and selected 
one for $40. tendered payment check for $297.51, and asked 
that the price the gun deducted from the amount the 
and that the merchant pay him the balance. The check was made 
payable the. order Huff,’’ and the man stated the mer- 
chant that was the payee, Sill Huff, and indorsed the check. 
further stated that one knew him the town, and that was 
entire stranger the community. The check was drawn the 
Planters’ State Bank Davisboro, and purported drawn 
Raley. The alleged payee the check told the merchant that 
the signature the drawer was known the cashier bank 
Sandersville. Before cashing the check, the merchant went that 
bank and, exhibiting the check the cashier, asked him the signa- 
ture ‘‘J. Raley,’’ was genuine, and the cashier answered, ‘‘It looks 
like Mr. Raley’s signature; wouldn’t swear his signature, but 
think you will perfectly safe cashing the check.’’ 

The merchant (as appears from his testimony) then telephoned 
the drawee bank and said, have got check here signed Mr. 
Raley, payable Sill Huff for $297.51; good?’’ and the 
reply was: ‘‘It good for The man presenting the check 
the merchant told him also that Mr. Raley gave him this 
check payment indebtedness, that had been working for 
Mr. Raley during the year, and the check was payment his 
wages. The hardware company paid him the money the check, 
less the price the gun, and indorsed the check and deposited 
bank, through which was collected from the drawee bank the 
usual way. The drawee bank, not suspecting the forgery, paid the 
check, charged the amount against Mr. Raley’s account, and the 
first the following month mailed the usual bank statement its 
depositor, who, looking over the statement discovered the check and 
went the drawee bank and stated that had not signed 
the check and had not given any check Sill Huff. The drawee 
bank, convineed that the check was forgery, gave Mr. Raley eredit 
for the amount paid the check, and brought suit the 
amount from the hardware company. 
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was held that the facts showed that the holder the check, 
his negligence, had contributed the the fraud and 
the bank was, therefore, entitled recover from the holder 
amount which had paid. 

one instance appeared that man, representing himself 
Crooks, and who had his possession pass book issued 
plaintiff bank Crooks, went into the defendant bank, 
officers which was unknown, and asked have his cheek 
plaintiff bank cashed. The defendant bank cashed the check, 
inquiring into the identity the stranger, perhaps reliance 
the fact that had his possession pass book which indicated 
was the person represented himself be. But was held that’ 
the defendant had acted negligently and the plaintiff, upom finding out 
that the signature the check was forgery, was entitled recover 
from the defendant.’’ Newberry Sav. Bank Bank Columbia, 

Most the courts which this question has arisen have reached 
the same conclusion was reached the above referred to. 
There are few cases, however, which hold the contrary. 

For instance, New York decision, the court said: ‘‘The de- 
fendant owed the plaintiff duty, imposed custom 
inquire into the genuineness the check. had the right 
the risk advancing money upon was forged, if, for any 
other reason, the bank was justified refusing pay it. The plain- 
tiff’s counter was the proper place which ascertain whether the 
check was genuine. the plaintiff’s officers and omitted 
exercise the care and caution they would have used had the check 
been presented some other institution person, has its agents 
blame and not the defendant.’’ Salt Springs Bank Syracuse 
Sav. Inst., Barb. (N. Y.) 101. 

While there are, stated, some decisions where the rule 
negligence taking check from stranger not applied, the rule 
sufficiently well established justify bank for its own 
tion, refusing cash check for stranger until the stranger has 
properly identified himself and convinced the bank the check’s 
genuineness. one was held that ‘‘a bank, which cashed 
draft another bank, for one who was introduced the bank 
reputable person, was not guilty negligence failing make 
further inquiry the identity the party presenting the draft, 
and was not liable the drawee upon its being discovered, after the 
payment the draft the drawee, that the signature was 
Moody First National Bank, Tex. Civ. App. 278. 


(To continued) 


Questions Based Banking Decisions Published 
the December Issue this Magazine 


The court decisions, involving banking transactions, are important 
the banker. Many them show where bank has been drawn 
into litigation result overlooking some well-established rule 
banking law. 

These decisions, however, are practical use the banker only 
when reads them and remembers what reads. The banker who 
does this should position avoid similar entanglements. 

One our wrote making the suggestion that 
each issue the Journal, publish series questions based upon 
the banking decisions published the previous issue. 

this letter said: 

world difference between studying abstract prin- 
especially when those decisions bear upon things that are doing 

know way keep the junior officers and clerks the 
banks the minute these legal points that would equal 
proposition like this.’’ 

promptly decided adopt this suggestion. The questions 
given below are based upon the decisions published the December 
issue the Journal. After each question given the page number 
the December issue where the decision, which the question 
refers, may found. you are unable answer the questions, you 
ean refresh your memory turning the pages the December 
issue mentioned. 

This plan will followed each issue the Journal hereafter, 
and each issue will published series questions based 
the decisions appearing the issue the month before. 


clause promissory note which waives ‘‘all benefits 
the statute limitations’’ valid? What argument may advanced 
against the validity such clause? (page 828) 


The payee check, having the bank which 
the check drawn, deposits the check his account and given 
for the amount the usual manner. Shortly afterwards, the 
bank discovers that the check overdraws the drawer’s account. 
the bank entitled revoke the credit given and charge the amount 
back against the depositor’s account? (page 829) 
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For what reason chattel mortgage 3,500 bushels 
invalid? (page 830) 


bank, upon receiving check, wires the drawee bank ask- 
ing the check good. The drawee wires back: ‘‘Myhre check for 
$10,000 good.’’ Does this telegram constitute certification? (pages 
831, 845) 


bank cashes check for the payee and then wires the drawee 
asking the check will paid. The drawee answers wire affirma- 
tively. what ground can contended that the drawee’s tele- 
gram does not constitute certification? (page 831) 


proper for trustee invest trust funds the bonds 
foreign governments? (page 838) 


proper for trustee invest trust funds the stocks 
and bonds private corporations? loss results from such in- 
vestment, can the trustee held personally liable? (page 839) 


trustee deposits trust funds bank. The bank, although 
knowing that the deposit represents trust funds, makes inquiry 
the terms the trust. The trustee later withdraws and mis- 
applies the money. the bank responsible the trust estate? 
(page 867) 


person who signs note indorser for accommodation 
entitled notice dishonor the same other indorsers? (page 849) 


10. Where drawee bank pays check which the name 
the payee has been wrongfully altered, responsible tothe drawer 
for the amount the check? the fact that the drawer neglects 
examine his return vouchers for irregularities this kind affect 
the bank’s liability? Does the fact that the drawer neglects re- 
port the irregular payment the drawee bank promptly upon 
affect the bank’s liability? (pages 851, 858) 


Federal Bank within its right presenting 
for collection over the counter non-member drawee bank 
which refuses remit par? (page 859) 


12. Federal Reserve Bank within its rights including the 
name non-member bank the par collection list without the 
bank’s consent? (page 859) 


13. Federal Reserve Bank within its rights publishing 
list the towns cities which will undertake make 
tions par? (page 861) 
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14. bank loaning money the security cotton agrees 
keep the cotton insured. the bank neglects keep the cotton 


insured and destroyed fire, the bank liable the borrower? 
(page 863) 


15. bank loans money the security cotton. specific 
agreement made the effect that the bank will sell the cotton 
the borrower’s request and apply the proceeds the satisfaction 
the loan. Subsequently, the borrower requests the bank sell the 


The bank neglects and the cotton destroyed 
fire. the bank liable? (page 863) 


national bank authority issue ‘‘Compo-Thrift 
maturing years, bearing per cent. compound interest and 
subject cancellation the holder the bank upon days 
notice? Does the such bonds constitute objectionable 
form borrowing national bank? (page 870) 


17. the negotiability trade affected the 
fact that the following form: for pay- 
ment per Reolo contract for amount and date shown hereon’’? 
(page 872) 


18. the negotiability note affected the fact that 
payable with exchange and collection (page 877) 


19. What the general rule the right drawee bank 
recover the money paid check bearing forged drawer’s sig- 
nature from the person whom the check was paid and who received 
the payment good faith? (page 


20. bank, mistake, pays check signed with the name 
person who not depositor. the bank entitled recover the 
money from the person whom was paid and who received the 
payment good faith? (page 882) 


21. drawee bank pays check which the drawer’s signa- 
ture forged. The person receiving payment indorses the check 
blank. this indorsement warrant the drawee bank the 
genuineness the drawer’s signature? (page 884) 


22. note executed and delivered legal holiday valid? 


note executed and delivered Armistice Day Pennsylvania 
valid? (page 886) 


Inquiries 
this department are answered each month inquiries submitted, which are general 


interest our subscribers and which pertain the law 
banking and negotiable instruments 


EFFECT TAKING RENEWAL NOTE ACCOMMODA- 
TION MAKER 


Nebraska. 


Editor, Banking Law Journal: 

Dear Sir—We herewith enclose copy our note for $4,000.00 
signed Wm. Brown and John Smith. 

Brown obtained the money and Smith accommodation maker. 

The note past due and ‘Brown desires renewal but Smith 
hospital and unable sign with Brown, nor can obtain his 
consent. 

Would safe taking the interest due and renewal from 
for six months and hold the old note ‘collateral 


Cashier. 


$4000.00 Prague, Neb., 1922. 


Six months after date, jointly and severally promise pay 
the order 


Farmers Merchants Bank, Prague, Nebraska 


the sum Four Thousand and 
for value received, payable Bank, 
Prague, Nebraska, with interest per cent per annum, 
payable annually from date until maturity and ten per cent from 
maturity until paid. 

The makers, sureties and endorsers this note hereby severally waive presentment for payment, 


notice non-payment, protest and notice protest this note. 
Each signer hereby pledge their separate estates for the payment this note. 


WM. BROWN 


JOHN SMITH 


No. 
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Answer—The general rule that, where note given merely 
renewal another note and not payment, the renewal note does 
not extinguish the original debt nor any way change the debt ex- 
cept postponing the time for payment. And general rule, 
the holder entitled the same rights and remedies though 
were proceeding the original note. Corpus Juris 443. 

Under this rule, would seem that, where the holder note, 
signed accommodation maker, takes renewal note signed only 
the principal party and not the accommodation maker, could 
nevertheless proceed upon the original note against the person who 
signed accommodation maker. 

the case Harvey First National Bank, Nebr. 320, 
Rep. 870, was held that: ‘‘A note taken for pre-existing 
debt renewal another note not payment discharge 
the debt, unless express agreement accepted such pay- 
ment discharge.’’ 

This decision cited and approved Gilland Honeywell, 
170 Rep. 356. here appeared that the plaintiff loaned 
$12,000 corporation its note, taking collateral number 
notes signed the defendant accommodation maker. Later, the 
business the corporation was taken over new company. This 
company reduced the amount the loan part payment and gave 
its renewal note for the balance. The plaintiff surrendered the old 
note and some the collateral notes signed the defendant 
maker. This action was brought four the renewal notes, which 
the plaintiff retained. Following the case Harvey First National 
Bank, mentioned above, was held that the plaintiff could recover. 

The court pointed out that there was evidence any agree- 
ment take the renewal note payment the original debt and 
said: ‘‘Nor should the fact that the renewal note was given the 
new company permitted impair the plaintiff’s rights. The new 
company stood for and was the old company. repledging the 
collateral was necessary. The plaintiff had right hold the 
lateral until the debt which was given secure was finally dis- 
was pledged secure the indebtedness, rather than any 
particular evidence (the note). the absence agreement 
the contrary, the taking the new note signed the maker 
its only the taking new evidence the old indebted- 
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LONDON JOINT CITY AND 
MIDLAND BANK LIMITED 


CHAIRMAN: 
The Right Hon. McKENNA 
JOINT MANAGING DIRECTORS: 


FREDERICK HYDE 


Subscribed Capital 


Paid-up Capital 
Reserve 
Deposits (June 30th, 1922) 


HEAD OFFICE: 


THREADNEEDLE STREET, LONDON, 


EDGAR W. WOOLLEY 

£38,117,103 

10,860,852 

10,860,852 

368,230,831 
E.C.2 


OVER 1,600 OFFICES ENGLAND AND WALES 
OVERSEAS 66, OLD BROAD STREET, LONDON, E.C.2 


Atlantic Offices: Aquitania’’ Berengaria’’ 
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OVER 110 OFFICES IN IRELAND 
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THE LONDON CITY MIDLAND EXECUTOR TRUSTEE CO. LTD. 


BANK AND INVESTMENT ITEMS 


SEARS MINIMIZING TAXES— 
The Vernon Law Book Company, Kansas 
City, Missouri, has issued volume en- 
titled “Minimizing John 
Sears, the New York Bar. Mr. Sears 
already well known among bankers 
the United States through two previous 
volumes written him, “Trust Company 
Law” and “Trust Estates Business Com- 
Sears is, and for some time 
has been, general counsel the Corpora- 
tion Trust Company New York, and 
experience corporate and taxa- 
tion matters gives him unusual qualifica- 
tions for the writing treatise the 
reduction taxes. 

The book recognizes the fact that there 
are two methods tax reduction. One 
pay the tax and then, 
payment has been made, take the necessary 
and costly procedure recovering the 
excess The other accurately 
the amount tax really due 
before making the payment. the other 
hand, man may ferward with the de- 
velopment his business and the making 
his investments before concerning him- 
self with the amount taxation which 
will The wiser method 
consider the question taxation first. 


stated the preface, the book 
written from the taxpayers’ point view. 
undertakes point out the way 
which unnecessary taxation can avoided, 
rather than point out loopholes the 
law and methods evasion. 

The book divided into two parts. The 
first part divided into six chapters and 
the chapter headings, which 
explanatory, are follows: Chap. 
and Evasion Taxes Explained 
and Contrasted; Chap. II, Selection 
Form Business Organization—Corpora- 
tions—Trusts—Partnerships; III, 
Outline Corporate Taxes and. Ways 
Minimizing Corporate Taxes; Chap. IV, 
Outline Trust Taxation and Ways 
Which Trustees May Minimize Taxes; 
Chap. Taxation and 
Ways Minimizing Partnership Taxes; 
Chap. VI, Outline Individual Taxation 
and Ways That Individual Taxes May 
Minimized. 

Part gives synopses the tax sys- 
tems each the states the United 
States. gives for each jurisdiction the 
general features the tax system that 
jurisdiction, the state taxing officials, and 
digest the important points with 
regard the ineome, property, 


CHATHAM 


tance, 
poration, and other taxes. 

The volume contains 706 pages, includ- 
ing table cases and pre- 


corporation, 


pared index. The 


volume. 


price per 


PARSONS THE LAWS BUSI- 
NESS—For more than years, “Parsons’ 
Laws Business” has been generally 
accepted authority business law. 
the latest edition this book, the work 
revision was done Charles Reed, 
who has added many valuable chapters 
recent business legislation. The author, 
the late Theophilus Parsons, was Pro- 
fessor Law Harvard University and 
has written number treatises con- 
tracts, partnership, negotiable paper, in- 
surance and other subjects, pertaining 
business law. This volume admirably 
tains its object, which simplify and 
explain business men the 
regulate them their daily transactions. 

The book contains 961 pages 
divided into chapters, among which may 
contracts, bonds, sales, guar- 
anty, negotiable paper, partnership, cor- 
porations, interest and insurance, 
conveyance and mortgage land, leases, 
mortgages, bankruptey, legal rights 


€stigi2 
PHENIX 


BANK 
CITY YORK 


200 Million Dollars Resources 


and obligations farmers and workmen’s 
compensation laws. The volume replete 
with business and legal forms. contains 
glossary explaining the 
legal and technical terms used throughout 
the work. There general index and 
separate index forms. Where different 
forms are used the different states, 
the deeds, mortgages and 
acknowledgments, the forms for each state 
are given. The book 
George Doran Company, New York 
City, and the price $6.00 per volume. 


THE GIRARD NATIONAL BANK 
Philadelphia, its monthly financial 
ter, “Economie Review,” dated January 
15, writes: “Primary and big factors 
strength this country the 
new year starts are, first that the agricul- 
tural population richer 
eash and greatly better off than had been 
expected; second, that there ready work 
for all good high pay; third, that 
there material the wealth 
the country; fourth, that industry and 
business generally are again yielding prof- 
its; and fifth, that the aggregate current 
purchasing and investing power our 
people great and expanding. All this 
makes for confident assurance the 
future and backs enterprise. 


100 Years Commercial Banking 
CHATHAM 


CONTINENTAL SERVICE 


TRAN SIT 


ONTH and month out the transit 

services offered this Bank give 

new demonstrations speed and efficiency. 

more than main-line service. 
reaches into the by-ways. 


Connections standing with thou- 
sands banks, specialized department 
with 300 highly trained employes, and ex- 
perienced and expert management make 
possible the greatest dispatch and the 
saving time and interest. 


Bankers are invited investigate 
and test our transit service. 


The CONTINENTAL and 
COMMERCIAL 


BANKS 


CHICAGO 


xv 
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TRADE WITH FINLAND 


Kansallis-Osake-Pankki 


(National Joint Stock Bank) 


Head Office, Helsinki 


Branches: 124, all over Finland 


This bank position render direct banking service through 
its branches and agencies connection with commerce between 


Finland and the United States. 


Paid-up Capital and Reserves, Fmk. 247,000,000 


Every Kind Banking and Exchange 
Business Transacted 


Telegraphic Address: Kansallispankki 


“But all not entirely clear, nor never 
is. this country there looms ahead 
disturbing prospect the more than pos- 
sibility another serious bituminous strike 
following termination the strike-enforced 
extended contract which runs the end 
March. The similarly extended anthra- 
agreement carries six months longer. 
Thus improbable that there will 
this year, any event, simultaneous 
tie-up both soft and hard coal mining 
operations there was during five months 
1922 ‘with consequences costly the 
American people. Looking further world 
affairs, which this country unavoid- 
ably involved, there still lacking such 
agreement among nations and peoples 
will enable the European economic situa- 
tion set rights. 

“As this latter situation becom- 
ing more and more apparent that the 
American lead initiative necessary 
cut the Gordian knot prejudice, sus- 
picion, hard feeling and fear which clearly 
tying the minds the 
terests they have far approached the 
trying and difficult problem. The British 
are evidently quite ready join with and 
follow this country. The political phases 
the matter abroad have 
make virtually impossible for govern- 
ment representatives, depending 


support, tackle the reparations and war 
debt question the big way which 
quired for its effective and constructive 
solution. Many believe the successful ap- 
proach the problem will found 
through the suggestion 
economic conference semi-official nature.” 


ERNEST formerly manager 
the bond department the Mellon 
National Bank, has been 
sistant that institution, with 
which has been identified since was 
organized national bank 1902 
suceed Mellon Sons. Raymond 
Hilliard now manager and John Doyle 
and Thomas Orr, assistant managers 
the bond department. 


BANKERS TRUST COMPANY ELECTS 
VICE-PRESIDENT—Seward Prosser has 
that the meeting the 
directors the Bankers Trust Company, 
Guy Emerson was eleeted 
Mr. Emerson has been for six years vice- 
president the National Bank Com- 
New York, from which 
resigned, taking January 1923. 
During the war was vice-chairman 
the Liberty Loan organization and director 
war savings the Second Federal 
Reserve District. 


Mr. Emerson was born New York, 


THE 
Business Law Journal 


New Publication That Will Appeal Banks 


January will issued the first number monthly pub- 
lication, ‘‘The Business Law which will contain 
the current important commercial decisions the State 
and Federal Courts. 


Each issue will present such decisions. Each decision 
will set forth sufficient length explain the facts, the 
question presented, the court’s conclusion, and the reasoning upon 
which the same based. These decisions should brought 
the attention the men your organization whose department 
they refer. 

The following partial list the subjects, under which 
the decisions will group themselves: 


CORPORATIONS NEGOTIABLE PAPER 


INSURANCE MORTGAGES 
BANKRUPTCY 

TAXATION 

CONTRACTS TION 


FEDERAL TRADE COMMIS- 
SION DECISIONS 


BANKING 


reason the ever extending field commercial activity, 
into which the banks the present day are entering, this new 
publication one that will particularly appeal banks. 


Subscription Price, $8.00 Per Year 


ADDRESS 


The Business Law Journal, Murray St. 


NEW YORK CITY 


= 


Seven Community Banks 
One Big Service 


Seven important business communities Greater 


New York are served this bank. 


reaches 


directly the big wholesale and retail districts 
New York and Brooklyn and brings the service 
out town banks that close and constant con- 
tact obtainable other way. 


Harvard Law School, and spent four 
years the Treasury Department Wash- 
ington. was engaged business 
Texas for year and later New York 
and entered the National Bank Com- 
1917. 


THE FARMERS’ LOAN TRUST 
COMPANY New York was the first 
American trust company establish 
office Paris, which has maintained 
for some fifteen years. About year ago 
sold this office the National City 
Bank, which assumed the banking functions 
the Farmers’ Loan Paris. The com- 
pany, however, continued maintain 
office Paris for the accommodation 
its American customers. 

new development has now taken place 
the affiliation The Farmers’ Loan 
Trust Company with the Banque 
Paris des Pays Bas, and 
will hereafter located the Banque 
Paris building. 

This step may taken develop- 
ment growing out the long experience 
the Farmers’ Loan handling French 
business. Through such relationship the 
able give its customers 
France the complete facilities lead- 
ing French bank, having all the rela- 


THE BANK 
AMERICA 


ESTABLISHED 
MANHATTAN and BROOKLYN 


tionships advantages aecruing 


native institution. 


THE COAL IRON NATIONAL 
BANK New York City has paid 
bonus per cent. all salaries during 
the past year. The bank also declared 
regular quarterly dividend per cent., 
this being its 66th. 


THE UNITED STATES MORTGAGE 
TRUST COMPANY New York an- 
nounces the opening its new and en- 
larged banking rooms and safe deposit and 
storage vaults its branch, 125th street 
8th avenue. This office now constitutes 
complete banking unit through which 
the company’s service made available 
residents and business houses 
section adjacent. 

The general banking rooms 
modious and tastefully furnished, and pro- 
vide every comfort and convenience for 
patrons. The safe deposit storage 
plant has been completely remodeled and 
enlarged, affording much added space and 
number new conveniences. 

fully equipped women’s department, 
charge woman representative, has 
been installed. Special tellers’ windows, 
reception room and other features are 
offered women patrons the company. 

This office was opened the company 


THE TROST COMPANY 


ORGANIZED UNDER THE BANKING LAW OF NEW YORK 


And Affiliated Companies with Offices at: 
Chicago St. Louis Les 
Boston WwW: Pittsburgh Buffalo 
Portland, Me. Albany Wilmington 
COMBINED RESOURCES APPROXIMATING A MILLION DOLLARS 
System Organized 1892 
For Purpose of 


Assisting 
Attorneys (and Acting 


Attorneys Only) in— eas 
Trustee, Escrow pase Transfer Agent 


Depositary, Etc. 
for 
Corporations 


or Registrar 
for 
Corporations 


Drafting Charter, Filing Incorporation Preparing and Fil- Furnishing Statu- 
By-Laws, etc. for Papers and Holding ing Qualification tory Office, Foreign 
Incorporation in First Meetings— Papers in Any or Domestic, in 
Any State Any State State Any State 


Ensure the Absolute Correctness 
Which It— 


Follows Legislation and 

Decisions Affecting Cor- 

porations, and Maintains 

Files of Latest Forms, Prec- 

edents, Regulations, etc. 
of Every State 


Maintains Offices and 
Representatives in Every 
State and Territory of the 
U.S.and Province of Canada 


From Which 
Has Developed= 


a Including a Special 
Agency and Staff at 
Albany, N. Y. 


The Stock Trans- The State Report 
fer Guide and and Tax Notifi- 


Service cation Service Which Also 


The New York The Special 
Income Tax Albany 
Service Service 


Maintains a Special Organiza- 

tion at Washington to Follow 

All Federal Activities Affecting 
Corporations 


The United States | The Special 
Supreme Court Washington 
Service Service Service 


For full details the use cost any these services write 


THE CORPORATION TRUST COMPANY 
WALL ST., NEW YORK, 


The investment 


information which The National 
City Company, through its rep- 
resentatives, brings. personally 
the attention bankers 
information which the Company 
has most carefully gathered, 
sifted and analyzed. 


NATIONAL Ci = 4 
BUILDING 


yoR 


NEW YORK 
CHICAGO 
BOSTON 


NEW ORLEANS 
SAN FRANCISCO 


MONTREAL 
LONDON 


1907, since which time has handled 
ness. late years the demands for ad- 
ditional space became insistent that 
the company decided plans ealling for 
thoroughgoing changes. Mr. Eugene 
Dutton, assistant treasurer, will 
charge this office. 


THE CONTINENTAL AND 
CIAL BANKS Chieago, “The Trend 
Business,” dated December 15, writes 
follows prices and credit conditions: 
“The continued rise prices during 1922 
was not unexpected. Such 
the major signs business expansion. 
However, the fact must noted that price 
maladjustments still exist and tend 
tard the expansion business. While the 
tendency toward readjustment 
relationships has asserted itself 
some instances, others the 
tween the general price level and 
prices has been increased. 

“In four instances—farm cloths 
and metals and metal products 
and house furnishing goods—the spread 
between the particular 
number and the all commodity index num- 
ber has been lessened during 1922. 
the remaining five the spread 
has been will noted that 


one 


building materials 
with the play economic forces shows 
the 

“Whether the stiffening money rates 
from September through November any 
thing more than seasonal yet 
determined. When the expansion 
ness has gone far enough cause 
cided and protracted rise money rates, 
the stock exchange quotations 
will marked. The credit barometers 
are interpreted favorable 
expansion. Although these 
ways lag, seems safe say 
banking barometers, longer 
mark the contraction stage the 
ing business The credit facilities 
our banking system are pre 
pared meet the requirements pro 
duction and trade justify the interpreta 
tion ‘favorable expansion.’ 


JOHN DUNN—At the regular 
annual meeting the stockholders the 
National Bank Baltimore, Mr. John 
bankers, 
recently with the Mer 
National vice-president, 
where 1892 started runner. 
also the Savings Bank 
Baltimore, having the late 


was 
the 
identified 


chants 


Here your opportunity against 
embarrassing errors spelling, pronunci- 
ation and choice words. Know 
the meaning puzzling war 
crease your efficiency, which results 
power and success. 


DICTIONARY all-knowing teach- 


er, universal question answerer, 
made meet your needs. 
daily use hundreds thousands 
successful men and women the world over. 
400,000 Words. 2700 Pages. 6000 
12,000 Biographical Entries. 
30,000 Geographical Subjects. 
GRAND PRIZE, (Highest Award) 
Panama-Pacific Exposition. 
REGULAR and INDIA-PAPER Editions. 


Write for Specimen 
Pages. Free Pocket 
Maps if you name 
this paper. 
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BANKERS’ TOUR 
EUROPE 


president, New York State Bankers’ Asso- 
ciation. Arranged his suggestion 
Tours, Inc. 


Only bankers, their families and friends can book for 
this tour. 


special feature Banquet, for members this party 
only, held Paris, the Palais d’Orsay, July 9th, and 
which prominent American and French public 
speak. 


This bankers’ party will have only From Interlaken Stresa, 
the best accommodations, first class ships, Lake Maggiore. 

most luxurious hotels, special trains for their 

exclusive use, rooms with bath, etc. Special train Milan, then three 


wonderful days in Venice. We visit Lugano, 
Leave New York Saturday, June and ascend the famous Rigi. 


23, 1923, on S. S. “Majestic,” via South- 


ampton, London. See everything From Lucerne the party proceeds 
London. Our own special train to Shake- _ to Heidleberg, Wiesbaden and Rudesheim, 
speare country. Back to London. where boat is taken for the Rhine trip, 


St Goar, Coblenz, Linz, Bo d 
Visit Paris, and all points inter- 


est. Versailles, the Battlefields, Rheims. 
Special train Brussels for two 
Special train Montreux, then stay including Waterloo battlefield. 
by boat to Geneva. Special train to Inter. | Then back to Paris, Cherbourg, and board 
laken, Lauterbrunnen and the ascent of the S. S. “Olympic” Aug. 8th, for return to 
Jungfrau. New York. 


This party necessary make reser- 
vations immediately, choice accommodations are 
allotted the order reservations 


LIFSEY TOURS, Inc. 


Longacre Building, Broadway and 42nd Street, New York 


BIG LITTLE PORTO RICO 


Porto Rico island isn’t very big, but her industrial and business growth 
under American stimulus has shown wonderful progress. 


Since 1900 Porto Rico’s commerce has increased over two hundred million dollars 
year. More than ninety per cent. this business transacted with the United 
States, which the island and its citizens are part. 


the pioneer American banking institution Porto Rico have given every 
aid the island’s commercial development and have shared its growth. 


have gained the reputation for handling all business entrusted with 


promptness and economy. 
tions direct. 


Send your bills exchange, drafts and collec- 


AMERICAN COLONIAL BANK 


Branches: 


Douglas Thomas, and treasurer 
the export and import board trade and 
the Family Welfare Association. 

Mr. Dunn comes the National Bank 
Baltimore with years banking 


experience. His host friends wish him 
every success his new undertaking. 

Other newly appointed 
Frank Caughy, Caughy Co.; Wm. 
Delcher, cashier; Theodore Austin, 
assistant cashier. 


GUARANTY TRUST CO. STATE- 
MENT—The condensed statement 
tion the Guaranty Trust Company 
New York, December 30, shows de- 


with the time the 
last published statement, issued November 
and undivided profits are 


resources are $605,630,637.30, increase 
more than $30,000,000 over Novem- 
ber 15. 

This company has been appointed trus- 
tee under the Interborough Rapid Transit 
Company indenture dated October 
1922, providing for issue not 
exceeding $15,000,000 par value 10-year 
per cent. gold notes due October 1932. 


LEGISLATION PROGRAM THE 
AMERICAN BANKERS ASSOCIATION— 
comprehensive plan promote the de- 
velopment co-ordination and 
among the laws the various states bear- 
ing banking, simplify banking 
practice the nation whole, em- 
bodied the program state legislation 
for 1923 recommended the American 
Bankers Association which has just been 
announced. This been 
worked under the auspices the 


out 


PORTO RICO 
SAN JUAN 


Arecibo, Mayaguez. Caguas 


committee state legislation the as- 
sociation its general counsel, Thomas 
Paton. 


recommended for enactment state legis- 
latures during 1923, where 
mended bills satisfactory legislation 
such subjects have not already been passed, 
include uniform acts negotiable instru- 
ments, bills loading, 
ceipts, stock transfer and fiduciaries. 

Under the head laws for better pro- 
tection banks particular transactions 
are proposed measures dealing with limit- 
ments based gambling usurious 
sideration; time limit 
payment check; adverse claim 
bank deposit; payment forged raised 
check; deposits two names; deposits 
trust; competence bank and corporation 


notaries; non-payment check through 
error; Saturday afternoon 
tions, and forwarding 


payor. 
Under the Federal Reserve and foreign 


banking are recommended laws mem- 
bership state institutions Federal 


Penal laws proposed deal with false state 
ments for slander and 
bank; checks drafts without and 
burglary with explosives. 


CENTRAL MANUFACTURING 
TRICT BANK—At the annual meeting 
the Central Manufacturing District Bank, 
1112 West 35th street, Chicago, Illinois, 
held Wednesday, January 10, 1923, all the 
directors and officers the bank were re- 
elected, and addition Mr. John- 
son was appointed auditor. 


The Security 
Nation-wide Service 


the average man sees the 
telephone system the telephone 
instrument. But looking past this 
simple device will see millions 
miles wires and cables, thousands 
buildings, intricate switchboards 
—an immense plant, energizing “The 
People’s Messenger.” 


This great investment insures high 
degree safety for the stock the 
American Telephone and Telegraph 
Company, the major part whose 
earnings come from its holdings 
the Bell System the country. 


partly because this security 
that the stock has attracted many 
intelligent investors; they now num- 


ber more than 245,000. 


the open market about 124, net approxi- 
mately Write for full information 
this investment. 


TELEPHONE 
SECURITIES CO. 


Houston, Pres. 
195 Broadway NEW 


BIG LITTLE RICO 


Porto Rico island isn’t very big, but her industrial and business growth 
under American stimulus has shown wonderful progress. 


Since 1900 Porto Rico’s commerce has increased over two hundred million dollars 
More than ninety per cent. this business tramsacted with the United 
States, which the island and its citizens are part. 


the pioneer American banking institution Porto Rico have given every 
aid the island’s commercial development and have shared its growth. 


have gained the reputation for handling all business entrusted with 


promptness and economy. 
tions direct. 


Send your bills exchange, drafts and collec- 


AMERICAN COLONIAL BANK 


PORTO RICO 
SAN JUAN 


Branches: 


Douglas Thomas, and treasurer 
the export and import board trade and 
the Family Welfare Association. 

Mr. Dunn comes the National Bank 
Baltimore with thirty-one years banking 


experience. His host friends wish him 

every success his new undertaking. 
Other newly appointed 

Frank Caughy, Caughy Co.; Wm. 


assistant 
GUARANTY TRUST CO. STATE- 


MENT—The condensed statement condi- 
tion the Guaranty Trust Company 
New York, December 30, shows de- 
with $466,217,734.39 the time the 
last published statement, issued November 


and undivided profits are 
654,620.14 November 15, total 


resources are $605,630,637.30, 
more than $30,000,000 over Novem- 
ber 15. 

This company has been 
tee under the Interborough Rapid Transit 


Company indenture dated October 
1922, providing for issue not 
$15,000,000 par value 10-year 


per cent. gold notes due October 1932. 


LEGISLATION PROGRAM THE 
AMERICAN BANKERS ASSOCIATION— 
comprehensive plan promote the de- 
velopment co-ordination and 
among the laws the various states bear- 
ing banking, simplify banking 
practice the nation whole, em- 
bodied the program state legislation 
for 1923 recommended the American 


Bankers Association which has just been 
announced. 
worked 


been 
the 


This 


out under the auspices 


Arecibo, Mayaguez. Caguas 


committee state legislation the as- 
sociation its general counsel, Thomas 
Paton. 


The particular subjects legislation 
recommended for enactment state legis- 
latures during 1923, where 
mended bills satisfactory legislation 
such subjects have not already been passed, 
include uniform acts negotiable instru- 
ments, bills loading, 
ceipts, stock transfer and fiduciaries. 

Under the head for better pro- 
tection banks particular transactions 
are proposed measures dealing with limit- 
ing certified cheek; instru 
sideration; time limit 
payment state check; adverse 
bank deposit; payment forged raised 
check; deposits two names; deposits 
trust; competence bank and 


notaries; non-payment check through 
error; Saturday afternoon 
tions, and forwarding 


payor. 
Under the Federal Reserve and foreign 


banking are recommended laws mem- 
bership state institutions Federal 
Reserve System, and foreign 


Penal laws proposed deal with false state 
ments for and livei 
burglary with explosives. 


CENTRAL MANUFACTURING 
TRICT BANK—At the annual meeting 
the Central Manufacturing District Bank, 
1112 West 35th street, Illinois, 
held Wednesday, January 10, 1923, all the 
and officers the bank were re- 
elected, and addition Mr. John- 
son was appointed auditor. 


The Security 
Nation-wide Service 


the average man sees the 

telephone system the telephone 
instrument. But looking past this 
simple device will see millions 
miles wires and cables, thousands 
buildings, intricate switchboards 
—an immense plant, energizing “The 
People’s Messenger.” 


This great investment insures high 
degree safety for the stock the 
American Telephone and Telegraph 
Company, the major part whose 
earnings come from its holdings 
the Bell System the country. 


partly because this security 
that the stock has attracted many 
intelligent investors; they now num- 


ber more than 245,000. 


the open market about 124, net approxi- 
mately 79. Write for full information 
this investment. 


SECURITIES CO. 


D.F. Houston, Pres. 
195 Broadway NEW 


“The People’s Messenger” 
TELEPHONE 


DISTRICT COLUMBIA 


Washington 
WILLIAM SYMONS 
ATTORNEY-AT-LAW 
700 Tenth Street 


Appears before the Courts, Government Depart- 
ments and Commissions. Special attention to 
Patent, Trade-Mark, Copyright and Corporation 
Causes. 


IDAHO 


RICHARD JOHNSON 
ATTORNEY-AT-LAW 
112 North Sixth Street 


Attorney for Boise City National Bank, Boise, 
Idaho. 


MICHIGAN 
Battle Creek 
VAN AKEN 
ATTORNEY-AT-LAW 
390 Post Building 


“Law Collections, Probate Matters and Real Estate 
Law. Reference, any bank in Battle Creek. 


Detroit 

MILLIS, GRIFFIN, SEELEY STREETER 

ATTORNEYS-AT-LAW 

Wade Millis, William J. Griffin, Clark C. Seeley, 
Howard Streeter. 1403-7 Ford Building. Com- 
mercial, corporation and general civil practice. 
References: National Grocer Company, Employ- 
ers’ Association, Credit Men’s Association, Hemi- 
meter Cigar Company and any Detroit Bank or 
Trust Company. 


MISSOURI 
Louis 
BERNARD GREENSFELDER 
ATTORNEY-AT-LAW 


Suite 1212 
Central Nat. Bk. Bldg. 


Central 2181 
Olive 2874 


NEW YOR 


New York City 
LOUIS DOYLE 
ATTORNEY-AT-LAW 
111 Broadway . 
Attorney for National Park Bank, New York City. 


FRANK WOGLOM 
ATTORNEY-AT-LAW 
280 Broadway 
Attorney for Twenty Third Ward Bank of the 
City of New York. 


REPRESENTATIVE ATTORNEYS 


facilitate the operations Bankers, Investors, Capitalists and other readen 
BANKING LAW JOURNAL who may obliged seek legal advice 
pertaining banking transactions, require other legal services, append 
following list Attorneys, who will found prompt and reliable the 
eharge any business entrusted them. 


Philadelphia 


PENNSYLVANIA 


RUBY VALE 
ATTORNEY-AT-LAW 
1542-3-4 Land Title Bldg. 


Attorney tor Northwestern National Bank ani 
Fox Chase Bank. Refer to any Federal or Stats 
Judge of Pennsylvania. 


Telephone 
Spruce 4961, 4962 


Cable Addres & 
Ruvale 


SOUTH CAROLINA 


Columbia 


BARRON, McKAY, FRIERSON 
MOFFATT 
ATTORNEYS-AT-LAW 
10th Floor Unior National Bank Building 


Chas. H. Barron, Douglas McKay, J. Nelson 
Frierson, Thos. H. Moffatt, M. G. McDonald ané 
W. B. Marion. General Practice in State and 
Federal Courts. 


SOUTH 
JOHNSON JOHNSON 
ATTORNEYS-AT-LAW 


Attorneys for Dakota State Bank and Security 
Bank. 


Fort Pierre, 
Attorneys for Fort Pierre National Bank. 


Midland, 
Attorneys for Midland State Bank. 


Pierre 


Sioux Falls 
BAILEY VOORHEES 
ATTORNEYS-AT-LAW 


(Cc. O. Bailey, J. H. Voorhees, P. G. Honegget, 
T. M. Bailey, C. O. Bailey, Jr.). Bailey-Glidde 
Building. Attorneys for R. G. Dun & Co., West 
ern Union Telegraph Co., Illinois Central R. RB 
Co., American Ry. Express Co., American Surety 
Co., and Sioux Falls Savings Bank. 


UTAH 
Ogden City 


DAVID JENSON 
ATTORNEY-AT-LAW 
Suite 313, Col. Hudson Bldg. 
Attorney for Security State Bank, Ogden, Utab 


WEST VIRGINIA 
Williamson 
SHEPPARD, GOODYKOONTZ 
ATTORNEYS-AT-LAW 
Corporation, Real Estate and Commercial Lav 9 


